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SUPERIOR COURT OF THE STATE OF CALIFORNI

5

FOR THE COUNTY OF LOS ANGELES

6
7

8

PHILIPPE ROUSSELIN, ET AL,

Case No. SC106930

9

Plaintiffs,
10

STATEMENT OF DECISION

-vs-

11

12
13
14

GIBSON FAMILY TRUST, ETAL,
Defendants.

15
16

From February 7, 2001 through February 15, 2011, the court conducted the trial of

17

this action in Department O of the Los Angeles Superior Court, Santa Monica Courthouse,

18

Hon. John L. Segal, presiding. Sohaila Sagheb, Esq., Law Office of Sohaila Sagheb,

19

appeared for plaintiffs. Lawrence S. Rubaum, Esq., and David J. Rubaum, Esq., Shaffer,

20

uold & Rubaum, appeared for defendants. The trial included a site visit to the properties on

21

February 9, 2011, at 3:00 p.m. The parties were present throughout the course of the trial,

22

ntroduced oral and documentary evidence, and submitted the case for decision. The court,

23

having considered the evidence and heard the arguments of counsel, issues the following

24

statement of decision.

25

26
27
28

INTRODUCTION

If a picture is worth a thousand words, and a movie or a video is worth a million, then

a site visit to these properties, situated in the Marquez Knolls paradise of Pacific Palisades,
California, was worth ten million. See Clicks Billiards. Inc. v. Sixshooters. Inc.. 251 F.3d

1252, 1266 (9th Cir. 2001) ("If a picture is worth a thousand words, then the real thing is
worth a thousand pictures."); People v. Post. 94 Cal. App. 4th 467, 476 (1999) ("If a picture

is worth a thousand words, a moving picture is worth a million."); Oziel v. Superior Court.

223 Cal. App. 3d 1284, 1291 n.4 (1990) ("One does not need a law degree to understand
10

that a picture is worth a thousand words."). On February 9, 2011 the court conducted a site

11

visit of the residential properties and their views, and that has made all the difference.

12
13

ANALYSIS

14
15

The Gibsons live downhill from the Rousselins on Vista Grande Drive. Joint

16

Stipulated Fact Nos. 1,10. Vista Grande is not a misnomer. From the street and the

17

parties' homes, one can see Santa Monica, Long Beach, the Palos Verdes peninsula,

18

Catalina Island, the coastline, the "Queen's Necklace," the Pacific Ocean, and the hills and

19

canyons that cascade down to the shore. The properties are governed by the same CC&Rs

20

that this court and the Court of Appeal, Second Appellate District, Division Seven,

21

interpreted and applied in Zabruckv v. McAdams. 129 Cal. App. 4th 618 (2005), 2008 WL

22

2579216 (2008), LASC Case No. SC069487. In fact, the Zabrucky and McAdams

23

properties are one street over. See Exh. 151.

24
25

The Gibsons remodeled their home during September 2009 to June 2010.

26

Stipulated Fact Nos. 3, 4. Among other changes, the Gibsons changed the structure of

27

their roof from a ridged roof to a flat, contemporary roof, that is both bigger and smaller

28

than the old roof. The new roof is in some areas lower than the old roof, but it also extends

farther out from the house than the old roof did, thus increasing the surface area and, from
certain angles, it is more visible than the old roof. The new roof also contains two structures

that fuel most of the controversy in this action. The parties refer to them as "light monitors."
They are raised ornamental rectangular structures with windows on all sides, that allow

indirect light into the Gibsons' residence. Whereas skylights are relatively flat (e.g., Exh.

134), and recessed troughs are below the roof line, the Gibsons' light monitors protrude like
Frank Lloyd Wright rectangular modules, in this case about four and a half feet above the
8

new flat roof line.

9
10

The Rousselins and the Gibsons, though essentially next door neighbors,1 never

11

speak to each other. The Rousselins never asked to see the Gibsons' plans, or made any

12

effort to learn what the Gibsons' renovation would entail or look like until construction had

13

almost been completed, even though the Rousselins' watched and photographed the

14

Gibsons' remodel as it proceeded. See Rousselin Testimony, Exhs. 116, 119. The

15

Gibsons never offered to let the Rousselins see their plans, or made any effort to tell the

16

Rousselins anything about the renovation. Their only real communication has been through

17

counsel in this litigation, which the Rousselins initiated in February 2010, by filing a

18

complaint with causes of action for breach of the CC&Rs and for an injunction.

19
20

The Rousselins contend that the Gibson's new roof dramatically affects the view from

21

the interior of the Rousselins' home, and from the outdoor garden terrace that enjoys the

22

best and spectacular views of the Pacific Ocean, the coastline, and the city lights of Santa

23

Monica. The Rousselins claim that the "increase in the size of the Gibson residence

24

unreasonably and in violation of the CC&Rs, obstructs the view from plaintiffs' residence of

25

both the ocean and the surrounding canyons." Plaintiffs' Trial Brief, 4:21-24. The provision

26

at issue in this case, as in Zabrucky. is Paragraph 11 of the CC&Rs, which prohibits the

27
28

i

There is a residence between the Rousselins and the Gibsons, but it is set back
farther from the street, and does not materially affect the sight lines between the
Rousselins' home and the Gibsons' home.
3

erection of "any structures that may at present or in the future obstruct the view from any

other lot

" Exh. 103, at 2; Exh. 301, at 2; see 129 Cal. App. 4th at 622. As plaintiffs

point out, the Court of Appeal in Zabrucky held that "Paragraph 11 prohibits] the erection of

any structure which would unreasonably obstruct the view of a neighbor

" Plaintiffs'

Trial Brief, 7:2-3. Thus, the issue in this case is whether the Gibsons' remodeled roof "may
at present or in the future unreasonably obstruct the view from [the Rousselins'] lot." 129

7

Cal. App. 4th at 629.2

8

9

During the trial, the court, with all counsel for the parties and their clients, visited the

10

two properties and the Vista Grande neighborhood. The site visit occurred on a beautiful,

11

sunny afternoon, and the view from both residences and the street was excellent in all

12

directions, with the bright afternoon sun shimmering on the deep blue Pacific Ocean out to

13

the horizon. The court, with the parties and their attorneys, toured the Rousselin property

14

and observed the views from the kitchen, dining area, and living room of the Rousselins'

15

house, which (after the Rousselins remodeled it in 2004) has floor to ceiling glass walls and

16

sliding glass doors looking out to the views of the south (canyons, Santa Monica, beach,

17

Queen's Necklace, Palos Verdes, and Catalina), west (trees, coastline, Pacific Ocean), and

18

north (canyons and hillsides). The court, with the parties and their attorneys, also observed

19

these views from what the parties refer to as the Rousselins' "garden terrace," which is an

20

enclosed cement and grass backyard patio outside the glass perimeter of the Rousselins'

21

house. The court, with the parties and the attorneys, also toured the Gibson property and

22

observed the interior spaces beneath the light monitors (the entryway under the parallel

23

light monitor and the kitchen under the perpendicular light monitor), the extension of the

24

new roof over the eaves, and the views from the Gibsons' home and back yard. The court,

25

with the attorneys, also observed the views from the property next door to the Rousselins,

26

■

27
28

2 Unlike Zabrucky. this case does not involve Paragraph 1 of these Marquez
Knolls CC&Rs, which prohibits single family dwellings that exceed "one story in height."
See 129 Cal. App. 4th at 629; 2008 WL 2579216, at 6-7.
4

and, after assisting each other climb up a metal ladder, from the roof of the Rousselins'
residence.

the Gibsons' roof is barely visible. Standing in the main preparation area of the kitchen, at

the stove, or at the kitchen table, the ocean is not visible at all. There is no obstruction of
the ocean view. There is one small portion of the kitchen counter space where, if one stood
at the right place at the right angle (and there is not much space to do much cooking on this
area of the kitchen counter), one could see the ocean, but the Gibsons' roof does not affect
10

the view at all.3 The north view from the kitchen to the canyons is also unaffected by the
Gibsons' house. Thus, the Gibsons' roof has virtually no effect on any of the views from the

12

Rousselins' kitchen.

13
14

From the Rousselins' dining area, the Gibsons' roof is not particularly visible. Sitting

15

at the dining room table, the Gibsons' roof is barely visible.4 Standing in the dining area, as

16

if one were approaching the table or serving people seated at the table, one can only see a

17

portion of the light monitors. Any view obstruction from the dining area of the Rousselins'

18

house is minimal.

19
20
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The Gibsons' new roof also does not have much of an effect on the view from the
Rousselins' living room. There is no effect on the Rousselins' best view, which is to the

22 || south, and not much of an effect on their view to the west. The Gibsons' roof is visible, but
23

24
25
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' The court discredits Ms. Renault's testimony that from the kitchen and at the
stove, she can see the Gibsons' light monitors and roof, because it is not true. Similarly
Mr. Rousselin's statement that the "view from the kitchen has been obstructed a lot" is
also inaccurate.

4 The court discredits Ms. Renault testimony that sitting at the dining room table
28

she can see the Gibsons' light monitors and roof, because it is not true. For example,
the photographer who took the picture on the first page of Exhibit 138 was standing up.

1

it is partially blocked by large plants. And one has to be standing in the living room in order

2

to see the Gibsons' roof. Sitting down in the living room chairs, one cannot see the Gibson

3

roof, and there is no view obstruction.5 Again, any view obstruction from the living room is

4

I minimal.

5

6

The Gibsons' roof is most visible from the Rousselins' garden terrace. Specifically,

7

from the south end of the garden terrace, the Gibsons' light monitors are clearly visible.

8

Comparing the current view to photographs of the view before the Gibsons remodeled,

9

Exhs. 113, 302, and 304, it does not appear the Rousselins have lost much of the view.

10

The current light monitors are there, but a former chimney is not. Thus, looking west from

11

the south end of the garden terrace, which could be described as the point of "maximum

12

view impact," the Gibsons' light monitors are noticeable, are somewhat distracting, and

13

detract from a small portion of the Rousselins' view. The light monitors do not, however,

14

unreasonably obstruct this portion of the west view from the south side of the garden

15

terrace.6

16
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From the north side of the garden terrace, where the Rousselins have a barbeque

18

and a temporary cabana structure, there is no view obstruction at all. Standing at ground

19

level, the surrounding bushes and vegetation block the Rousselins' view of the Gibsons'

20
21
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5 Ms. Renault's testimony that she can see from her living room the Gibsons' light

monitors, roof, and HVAC unit (which, because the Gibsons thoughtfully enclosed it in a

casing, she refers to as "the box") (see Exh. 134), is partially true, but only if she is
standing up in her living room area.

6 The court discredit's Ms. Renault's testimony that her view to the west is

"completely impacted" by the Gibsons' new roof, because it is an inaccurate
exaggeration. Similarly, Mr. Rousselin's statements that he is "losing a lot of the ocean"
from the view, and seeing a lot less of the coastline and vegetation, are simply not true.
6

roof and of the ocean. Standing on the counter next to the barbeque, which is about five

feet above ground level, the Gibsons' house is still not visible.7

Two other views observed by the court at the site visit confirm the conclusion that the

view obstruction caused by the Gibsons' remodeled roof is not unreasonable. First, as

noted above, the court and counsel ascended to the Rousselins' roof, and observed the
view in all directions of the neighborhood, the canyons, the coastline, and the ocean. This
elevated view reveals that the Gibsons' roof fits within the general pattern of cascading

rooftops down the hillside toward the ocean. The Gibsons' roof, with the possible exception
10

of the light monitors, does not stand out. Other houses in the area have rooftop structures

11

that have similar minimal effects on neighboring views, such as chimneys and HVAC

12

equipment. The Gibsons' light monitors stand out as newer and of a more contemporary

13

design, but do not unreasonably obstruct views more than other rooftop structures in the

14

neighborhood.

15
16

Second, also as noted above, the court, counsel and the parties observed the view

17

from the Gibsons' house. From the Gibsons' backyard, the obstruction of the Gibsons' view

18

created by the next door, downhill neighbor is significantly greater than any obstruction of

19

the Rousselins' view created by the Gibsons' remodeled house. Although not directly

20

relevant to whether the Gibsons' new roof unreasonably obstructs the Rousselins' view, this

21

fact is circumstantial evidence of what kind of view obstruction is reasonable in the

22

neighborhood and for nearby houses governed by the same CC&Rs.

23
24
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7 The court discredits Ms. Renault's contrary testimony on this point. Similarly,

28

Mr. Rousselin's statements that from the north side of the garden terrace the Gibsons'
remodel has "taken a large part of the ocean view" and "a big part of the canyon view"
are simply not true.

Most important, it is undisputed, as Mr. Rousselin specifically conceded, that the

2 I Gibsons' new roof and light monitors have no affect, even from the garden terrace, on the
most important and valuable part of the Rousselins1 view: the view to the south of the
shoreline, the beach, the Queen's necklace, the city lights, Santa Monica, the Palos Verdes
peninsula, and Catalina island. It is also undisputed, as Mr. Rousselin specifically
conceded, that the Rousselins had and still have a panoramic view of the Pacific Ocean.

The Gibsons' remodeled roof obstructs an insignificant rectangle of ocean water and tree
line from their former view. At most, the Rousselins have lost a small patch, a "sliver of
blue" as counsel for plaintiffs described it in closing argument, out of their view of a vast
10

expense of Pacific Ocean water and the spectacular Southern California coastline.

11

12

The court is concerned about one aspect of the Gibsons' light monitors. The

13

Rousselins presented photographs taken at dusk and at night showing the Gibsons' light

14

monitors glowing with light from inside the Gibsons' residence. See Exh. 185. The second

15

photograph makes it look as though the Gibsons' house is on fire at night (Exh. 85 at 2),

16

and Ms. Renault testified that the glare from this effect negatively affects her ability to see

17

the moon on the ocean at night. The Rousselins, however, declined the court's invitation to

18

view the effect at night, and these two photographs are not enough, without more, to prove

19

an unreasonable obstruction of the Rousselins' view. If the photographic depiction is

20

accurate, then the light monitors, when lit from the inside, may diminish or detract from the

21

Rousselins' nighttime view. These Marquez Knolls CC&Rs, unlike other CC&Rs in the area,

22

do not prohibit structures that unreasonably diminish or detract from a homeowner's view,

23

only those that unreasonably obstruct a homeowner's view.

24

25

The parties presented extensive photographic and diagrammatic secondary evidence

26

to show the effect of the change in the Gibsons' roof on the view from the Rousselins'

27

residence. This evidence included photographic studies, computer-generated and CAD

28

analyses, and architectural comparisons of the Gibsons' old roof and new roof. See, e.g..
8

(1

Exhs. 141, 142, 159, 160, 161, 162, 163, 318, 319, 324, 325, 326, 327, 328, 329. For
example, one of the Gibsons' experts, architect Daniel Chudnovsky, calculated the

percentage of the Rousselins' diminished view caused by the Gibsons' remodeled roof at

1.33% of total available ocean view, .023% of the total available panoramic view, and
.267% of the total available canyon view. Exh. 329. Architect Daniel Whalen, one of the

6

Rousselins' experts, performed studies that showed a much greater impact on the view.

7

The parties also presented conflicting evidence on whether the Gibsons' new roof

with the new light monitors was actually higher or lower than the Gibsons' old roof, which
10

also had a light monitor as well as a chimney. Exh. 303. Indeed, the parties disputed

11

whether the change in height was the most important measurement, or whether the court

12

should consider instead the change in three-dimensional mass of the Gibsons' remodel

13

considered from different angles. For example, Whalen conceded that the as-built height of

14

the Gibsons' new roof is 11 feet, 8 5/8 inches, which is lower than the peak elevation of the

15

old roof, but contended the view issue is not merely one of height, but is a three-

16

dimensional problem created by the flat roof. Land surveyor Gareth Crites, a highly

17

credentialed and experienced witness whose testimony the court specifically credits,

18

calculated that the average height of the new roof from the floor was 11 feet, 8 5/8 inches,

19

and that the height of the top of the two light monitors from the floor was 16 feet, 1/4 inches.

20

These heights compare relatively favorably with the height from the floor to the peak

21

elevation of the old roof, which was 14 feet, 2 inches, and the heights from floor to the

22 I former light monitor and chimney on the old roof, which were approximately 15 feet 2 1/4
23

inches and 16 feet 2 1/4 inches, respectively, although again height is not the only issue.

24

See Exh. 325.

25

26

These studies and analyses are interesting, and provide some circumstantial

27

evidence in support of the court's findings and conclusions. Appreciation and enjoyment of

28
9

a view, however, is not, in the end, a mathematical calculation.8

There is no substitution for

2 I being there. Based on the court's physical inspection of the properties and observation of
the views from the properties, the court finds that the Gibsons' remodeled roof does not
create an unreasonable obstruction of the Rousselins' view. See Smith v. Selma

Community Hosp.. 164 Cal. App. 4th 1478, 1509 (2008) ("the question of reasonableness is
ordinarily one of fact"); Bakos v. Shell Oil Co. of California. 94 Cal. App. 243, 246 (1928)
7

(whether obstacles obstructed a witness' view of accident is a question of fact).

8
9

Mr. Rousselin testified that he filed this lawsuit because he believed that the CC&Rs

10

should prevent any construction that has any impact on any view to any extent. That,

11

however, is not the test. The test under the CC&Rs and California law is whether the

12

construction "may at present or in the future unreasonably obstruct the view from any other

13

lot." Zabrucky. 129 Cal. App. 4th at 629. The Gibsons' remodeled roof does not. The view

14

obstruction is, to borrow counsel for plaintiffs' metaphor from closing argument, "a teardrop

15

in the ocean." It is not unreasonable.
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8 In addition, the court discredits Mr. Chudnovsky's testimony. On crossexamination he was surprising confrontational and needlessly evasive, and refused to
answer straightforward questions. He sliced reasonable questions so thin that his

testimony was practically useless. In addition, counsel for plaintiffs severely impeached
Mr. Chudnovsky's opinion that the Gibsons' original pitched roof design would have had
a greater impact on the Rousselins' view than the final flat roof design. Mr. Whalen's
testimony was much more credible. Mr. Whalen's conclusion, however, that the
Gibsons' remodeled roof unreasonably obstructs the Rousselins' view because it can be
seen from every room in the house that has a view, including the kitchen, dining room,
and living room, and that "the view is impacted from every room in the house," is based
on facts that are simply untrue.
10

1

DISPOSITION

2
3

For these reasons, the court will enter judgment in favor of defendants and against

4

plaintiffs on the complaint. Counsel for defendants are ordered to file and serve an

5

appropriate proposed judgment pursuant to Section 632 of the Code of Civil Procedure and

6

Rule 232 of the California Rules of Court. The clerk is to return the trial exhibits to counsel,

7

who are ordered to keep them separate and in their present condition until the expiration of

8

the time within which to file a notice of appeal, or, if either party timely files a notice of

9

appeal, the issuance of the remittitur by the Court of Appeal, whichever occurs later.

10

Counsel for both sides are commended for their preparation, presentation, and advocacy.

11

The clerk is to give notice.

12

13
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Dated: March/7, 2011
IOR COURT
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