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IN THE COURT OF APPEAL 
OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT, DIVISION SEVEN 
 
 
 

GLENN EISEN et al., 
Plaintiffs and Appellants, 

 
v. 
 

ARDESHIR TAVANGARIAN et al., 
Defendants and Appellants. 

 
 
 

APPELLANTS’ OPENING BRIEF 
 
 
 

INTRODUCTION 

The monetary judgment in this case, involving a dispute 

between adjacent homeowners over a purported view obstruction, is 

only $39,000.  But the additional injunctive relief ordered by the 

trial court requires the demolition of substantial portions of 

defendants’ residence and will result in injury to defendants that is 

many multiples of the monetary judgment.  The judgment is legally 

wrong because it is primarily based on covenants, conditions, and 

restrictions (CC&R’s) whose enforceability expired by their own 

terms decades ago.  It is also unjust because the plaintiffs allowed 

the construction at issue to proceed to completion and the property 

additional 

substantial 

and 

primarily 

CC&R's) whose enforceability expired by their own 
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to be sold before objecting to the most significant aspects now 

required to be demolished.  Reversal is required. 

The parties are neighboring property owners in the Marquez 

Knolls area of Pacific Palisades.  The plaintiffs, Glenn and Alison 

Eisen, sued defendants Ardeshir Tavangarian, Tania Tavangarian, 

and 619 Properties, LLC, complaining that rooftop air conditioning 

equipment added during a remodel violated the CC&R’s by 

detracting from or unreasonably obstructing the Eisens’ view.  Only 

after the remodel was completed and the property sold by the 

Tavangarians to 619 Properties did the Eisens vastly expand their 

alleged grievances to include other construction that could be 

corrected only by demolition.  Based on a misconstruction of the 

CC&R’s, the trial court agreed with the Eisens.  Acting in the role of 

a super homeowners association with powers no longer possessed by 

the actual homeowners association, the court entered a judgment 

awarding damages and requiring substantial portions of defendants’ 

residence to be ripped out and rebuilt.  The judgment should be 

reversed on several grounds.  

First, under California law, landowners have no natural right 

to an unobstructed view over their neighbor’s property and 

therefore ordinarily have no recourse when a neighbor’s remodel 

interferes with their view.  Such a right may be created through 

legislation, contract, or CC&R’s, but any such writings must be 

interpreted strictly and in favor of the free use of land.   

Here, the CC&R’s make clear that they do not create any such 

right with respect to alterations to a residence.  The CC&R’s, 

recorded in 1962, expressly provided that the architectural 

before aspects 

a 

a 

rooftop 

CC&R's remodel 

Only 

fter the remodel was completed 

did 

the . Acting in the role of 

defendants' substantial 

nder California law, right 

their 
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committee—the entity with the power to determine whether a 

residence detracted from the view of another lot and to approve all 

alterations—would no longer have such powers on or after 

December 31, 1966.  The CC&R’s further provided that the 

homeowners association—which was to assume approval of 

alterations to residences upon disbandment of the architectural 

committee—would no longer have such powers as of December 31, 

1980, more than three decades before the present dispute.  

Accordingly, under the plain language of the CC&R’s, no basis 

existed for the trial court to step into the role of the powerless  

homeowners association and award relief for the alleged view 

interference.1  

Second, even assuming the CC&R’s still restrict alterations to 

a residence, the trial court erred in interpreting those restrictions.  

To the extent the CC&R’s were intended to protect any view, it was 

only the ocean view, which in this particular area lies to the south of 

the two properties, that was intended to be protected.  But the 

primary alterations at issue are to the northernmost portion of 

defendants’ property running east-west.  No reasonable construction 

of the CC&R’s could lead to the conclusion that these alterations 

detract from or unreasonably obstruct the Eisens’ ocean view to the 

south.   

                                         
1  The argument concerning the CC&R’s requires a detailed 
analysis of this court’s decision in Zabrucky v. McAdams (2005) 129 
Cal.App.4th 618 (Zabrucky), which interpreted the same CC&R’s 
and resulted in a majority and dissenting opinion.  We discuss 
Zabrucky in the legal argument section of the brief. 

the entity with the power to 
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The rovided 
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Third, at minimum the judgment should be reversed in all 

respects other than the rooftop air conditioning modifications 

because the Eisens waived or are estopped from asserting any other 

rights under the CC&R’s.  Specifically, the Eisens initially 

complained only about the rooftop air conditioning equipment, 

waiting until long after the remodel had been completed and the 

house sold to another owner before asserting the other unpled 

grievances on which the court based its judgment.   

Fourth, at minimum the court should reverse the judgment 

for injunctive relief.  Injunctive relief is inappropriate because: (i) 

the terms of the CC&R’s are not sufficiently definite to enforce; (ii) 

the Eisens have an adequate remedy at law; (iii) the Eisens delayed 

objecting to major aspects of the remodel until after the construction 

was completed and the property sold; and (iv) the cost of undoing 

the already completed remodel would be overly burdensome, far 

outweighing the marginal benefit to the Eisens of restoring a few 

feet of a nonocean view. 

Finally, at minimum, the court should reverse the judgment 

for retrial based on trial court error in excluding relevant evidence 

concerning the Eisens’ own violations of the CC&R’s.  One of those 

violations involved an illegal retaining wall that raised the 

elevation of their own property, creating a new view that would not 

even have existed when the CC&R’s were adopted and the 

Tavangarian house was originally built, but on whose obstruction 

the judgment was partially based.   

in 

estopped from asserting 

CC&R's 

relie. Injunctive relief 

CC&R's 

major aspects of the remodel until after the construction 

y, at minimum, the 
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STATEMENT OF THE CASE 

A. In 2013, the Eisens and Tavangarians own neighboring 

properties in Marquez Knolls with ocean views to the 

south.   

The Eisens own the property located at 1145 Lachman Lane 

in the Marquez Knolls area of Pacific Palisades.  (3 AA 725, 735.)  In 

2013, at the commencement of the litigation, the Tavangarians 

owned the property at 1134 Lachman Lane, which is across the 

street and east of the Eisen property, with the southern portion of 

the Tavangarian property extending somewhat further south than 

the Eisen property.  (1 AA 106 [¶ 4]; 3 AA 731; 5 AA 1084.)2  

Homes in the Marquez Knolls area were originally 

constructed as tract housing, having common architecture and 

design, and square footage of roughly 2,200 to 2,500 square feet.  (3 

RT 714:18-715:15.)  On Lachman Lane, which runs north-south, the 

houses were oriented so that the primary view (usually from a living 

room on the south side) is of the Pacific Ocean to the south, with the 

properties stepping down along the hillside in about 10-foot grades 

towards the south.  (3 RT 715:20-716:15.)  Like many homes in the 

area, both the Eisen and Tavangarian residences have ocean views 

to the south.  (See 3 RT 654:22-655:5 [Eisens’ expert’s testimony 

                                         
2  For the court’s convenience, an aerial photograph showing the 
orientation of the properties (5 AA 1084) is included as an 
attachment pursuant to California Rules of Court, rule 8.204(d). 

t the commencement of the litigation, 
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that the primary ocean view is to the south], 717:12-21 [Mr. 

Tavangarian’s testimony on the importance of southern view].)   

B. The Eisen and Tavangarian properties were originally 

subject to CC&R’s recorded in 1962, but which 

contained provisions that lapsed decades before 2013.  

The Eisen and Tavangarian properties are located in tract 

20305 of the County of Los Angeles and were subject to CC&R’s 

recorded on that tract in 1962.  (3 AA 725, 731, 735.) 

The first two paragraphs of the CC&R’s addressed the 

building and alteration of residential structures.  Paragraph 1, a 

height restriction, limited residences to one story, except that a two-

story residence could be approved by the architectural committee if 

it would “not detract from the view of any other lot.”  (3 AA 735.)   

Paragraph 2 required all buildings and any alterations to be 

preapproved by the architectural committee and later by the 

Marquez Knolls homeowners association.  (3 AA 735.)  Significantly, 

paragraph 2 provided that the powers and duties of the 

architectural committee would “cease on or after December 31, 

1966,” at which time the powers would pass to the homeowners 

association, which would exercise such powers “until December 31, 

1980 at such time the powers and duties exercised by said 

Association shall cease and determine.”3  (Ibid.)  Accordingly, as of 

                                         
3  “Determine” in this context means “to come to an end or become 
void.”  (Merriam-Webster Online Dictionary <https://www.merriam-
webster.com/dictionary/determine> [as of Sept. 14, 2017].)   

717:12 

he Eisen and Tavangarian properties were originally 

decades 

he Eisen and Tavangarian 

3 AA 725, 731, 735 

CC&R's 

a 

ight restriction, except 

AA 735.) 
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https://www.merriam-webster.com/dictionary/determine
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2013, the architectural committee was no longer in existence, and 

the homeowners association’s authority to approve or disapprove 

the building or alteration of residences had expired.  (Ibid.; see also 

3 RT 714:2-5.) 

The remaining paragraphs of the CC&R’s state other 

miscellaneous restrictions, including additional building 

restrictions, limitations on the height of television or radio aerials, 

and prohibitions of certain activities.  (3 AA 736-737.)  At issue in 

this litigation is paragraph 11, which prohibits hedges “exceeding 

three feet in height” and provides that no “tree, shrub or other 

landscaping [shall] be planted or any structures erected that may at 

present or in the future obstruct the view from any other lot.”  (3 AA 

736.) 

C. In approximately April 2013, the Tavangarians begin 

remodeling their residence by installing new air 

conditioning, modifying the northernmost section 

running east-west, and replacing hedges.   

Mr. Tavangarian specializes in the design and construction of 

higher-end single family homes and hotels.  (3 RT 707:10-12.)  At 

the time the Tavangarians purchased 1134 Lachman Lane, it was a 

mixed one-story and two-story “L”-shaped design, with the two-story 

portion located in an east-west direction at the northernmost part of 

the home, and the one-story portion located perpendicular to the 

two-story portion in the north-south direction.  (3 RT 717:8-28; 3 AA 

773.)  The parties agree that, at the time the residence was built, 

. (Ibid s 

limitations on the a 

3 

n 

specializes 

end single family homes and hotels. (3 RT 707:10 

1134 Lachman Lane 

12.) At 

-west direction at the northern 

-story portion located perpendicular to the 

story portion in the north-south direction. (3 RT 717:8 
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the architectural committee had approved the two-story residence 

as required under paragraphs 1 and 2 of the CC&R’s.  (See 3 AA 

594, 740-741.) 

Mr. Tavangarian began remodeling the residence in 

approximately April 2013.  (See 2 RT 333:2-7; 3 RT 745:6-11.)  In 

general, the residence alterations fell into two categories. 

The first category involved the replacement of an old rooftop 

air conditioning unit with new air conditioning units, ducts, fences, 

and related modifications on both the first- and second-story roofs 

(collectively, air conditioning modifications).  (See 2 RT 318:23-

330:12; 3 AA 854-872.) 

The second category involved modification of the 

northernmost, second-story portion (running east-west) with wall 

and roof extensions (collectively, second-story wall and roof 

extensions).  Specifically, those modifications involved: 

(a) extending the west-facing second-story wall to the south 

several feet to provide privacy from the adjacent street for a second-

story south-facing balcony (see 2 RT 303:14-304:3; 3 RT 740:11-

741:23; 3 AA 833-834, 837-838; 5 AA 1107 [showing wall before and 

after construction]; Settled Statement (SS) 6:5-11); 

(b) extending the original second-story roof by cantilevering it 

out in the southern direction several feet so that it was coextensive 

with the new privacy wall (see 2 RT 307:15-313:23. 3 RT 741:25-

742:25; 3 AA 828, 947; 5 AA 1107); and 

(c) building a three-sided glass wall enclosure, which extended 

a second-floor bathroom several feet to the south (see 2 RT 314:10-

316:3; 3 AA 845-846). 
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In addition to remodeling the residence, Mr. Tavangarian 

removed and replaced the existing hedges along the border of the 

property at Lachman Lane.  (See 3 RT 676:24-27.)  Before their 

removal, the hedges had historically exceeded three feet and had 

even exceeded the roof height.  (See 3 AA 817; 4 AA 891-900 [Google 

images from 2012, before Tavangarian purchase, showing hedge-

height exceeding rooflines]; see also 3 RT 675:14-680:25 [discussing 

exhibit 151, which shows that, in August 2013, hedges were 11 feet 

high in front of first-story portion and 14 feet high in front of 

second-story portion]; 5 AA 1099 [exh. 151].) 

D. Between April and September 2013, the Eisens do not 

complain to the Tavangarians about the remodel 

except for a single conversation about air 

conditioning.  

When planning the remodel, Mr. Tavangarian considered the 

neighbors’ concerns about views.  (3 RT 725:24-726:18.)  Specifically, 

Mr. Tavangarian placed “story poles” at the property locations 

where he intended to construct a guest house and bridge to the 

main house, to demonstrate the dimensions of those alterations.  (3 

RT 725:24-726:18, 727:24-729:16; 4 AA 977-987.)  The neighbor with 

the property to the north contacted Mr. Tavangarian to complain, 

and he resolved her concerns by abandoning the project, even 

though it had already been engineered.  (3 RT 725:24-726:18, 

726:28-727:21, 730:3-8, 731:14-18, 735:18-26.) 
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Work on the remodel was well underway by May 2013 and 

much of the framing of the second-story alterations was completed 

by June 2013, with additional work completed in July and August 

2013.  (3 RT 744:1-749:122; 3 AA 828-831; 4 AA 1003-1015; 5 AA 

1021-1022.)  By the end of September 2013, the project was in its 

“finishing stages” and the air conditioning equipment was in place.  

(3 RT 749:23-750:20; 5 AA 1018-1019, 1024-1026.)  

At no time between April 2013 and September 2013 did the 

Eisens complain to the Tavangarians that the second-story wall and 

roof extensions were affecting their view.  The communications 

during this period were limited to two conversations between Mr. 

Tavangarian and Mr. Eisen.  (3 RT 752:11-15.)  In the first 

conversation, Mr. Tavangarian introduced himself and offered to 

supply Mr. Eisen with extra dirt if he needed it.  (3 RT 752:15-

753:9.)  In the second conversation, Mr. Eisen expressed concern 

that the air conditioning equipment, which had been placed on the 

roof but not yet installed, was unsightly.  (3 RT 753:16-754:11.)   

E. In September 2013, the Eisens sue the Tavangarians 

for breach of the CC&R’s, but the only specific 

grievances concern air conditioning and landscaping.  

In September 2013, the Eisens sued the Tavangarians for 

breach of paragraphs 1 and 11 of the CC&R’s, seeking damages and 

injunctive relief.  (1 AA 2-12.)  The complaint generally referenced 

the construction on the Tavangarian property, but the only specific 

alteration identified was a multi-ton air conditioner and ducting on 

May 

uch of the -story alterations was completed 
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the roofs.  (1 AA 5-12.)  The only injunctive relief requested was 

removal of the air conditioning and ducting, prohibition of any 

alteration increasing the roof height, and the trimming, cutting, or 

removal of all “shrubs, trees, foliage and other landscaping 

. . . which obstructs the view from Plaintiffs’ property.”  (1 AA 9, 11.)  

The complaint did not mention the second-story wall and roof 

extensions (privacy wall, cantilevered roof, or glass enclosure), none 

of which increased the roof’s height.4  

F. The Eisens amend their complaint twice—including in 

2014 after the Tavangarians sell their property—but 

again do not specify any building alterations other 

than air conditioning. 

In February 2014, the Eisens filed a first amended complaint 

that did not substantively change the factual allegations other than 

adding a reference to a “large tree” allegedly obstructing the Eisens’ 

view.  (1 AA 20, 26.)   

In April 2014, the Tavangarians sold their property to 619 

Properties, LLC, which is owned by professional football player 

Reggie Bush.5  (4 RT 1012:14-24; 3 AA 262.)  A couple of months 

later, in June 2014, the Eisens filed a second amended complaint 

                                         
4  The Eisens also alleged that some of the work was unpermitted 
(1 AA 6), but no such proof was presented at trial and that was not 
the basis of the trial court’s decision. 
5  Mr. Bush occupies the residence with his wife and two young 
children.  (3 AA 262.) 

1 

prohibition of any 

height 

which obstructs the om Plaintiffs' property." (1 

cy wall, cantilevered roof, or glass enclosure), none 

specify 

file 

allegedly 

20, 26 1 

619 

A -24 



 

 21 

adding 619 Properties as a defendant, but again without 

substantively changing the factual allegations.  (1 AA 105-118; see 

also 1 AA 62-76 [redlined].)  As with the prior complaints, this new 

complaint did not specify the now-completed second-story wall and 

roof extensions (privacy wall, cantilevered roof, and glass 

enclosure).  (Ibid.)  Accordingly, as of 2014, Mr. Tavangarian 

believed the Eisens’ complaints about the residence remodel were 

limited to the air conditioning equipment.  (3 RT 760:21-761:20.)  

Mr. Tavangarian attempted to resolve that issue with the Eisens in 

April or May of 2014, and later spent approximately $42,000 to 

remove the large air conditioning units and lower the ducting on the 

first-story roof.  (3 RT 760:21-761:20; see 3 AA 869 [modified roof 

with ducting concealed].)   

G. By the time of trial in December 2015, the Eisens 

expand their list of grievances, and defendants assert 

defenses based on delay. 

In 2015, well after the completion of the remodel and over a 

year after the property had been sold, the Eisens began expanding 

their list of grievances.  Specifically, in August 2015, without 

moving to amend their complaint, the Eisens filed a “Prayer for 

Relief” and a trial brief complaining about the “second story 

overhang/ addition,” which they now requested be removed.  (2 AA 

321-322, 337.)  In later documents filed during the bench trial 

conducted in December 2015 and January 2016, the Eisens for the 

first time specifically objected to the privacy wall, cantilevered roof, 
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76 .) s, this 
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and glass enclosure.  (2 AA 493, 513; see also 2 RT 3:18-7:18.)  The 

Eisens no longer complained about the large tree (which was not 

even located on the Tavangarian property), but now complained 

that defendants had allowed the front hedges to exceed three feet in 

violation of paragraph 11 of the CC&R’s.  (See 2 AA 322, 344-345, 

493, 512-513; see also 2 RT 3:13-17.)6  

In response to these new grievances, defendants argued that 

the Eisens had waived or were estopped from seeking relief due to 

their delay.   (2 AA 397-398; 2 RT 35:11-37:4; see also 3 RT 762:22-

767:21 [Mr. Tavangarian’s testimony that he did not learn about the 

additional grievances until a September 2015 mediation].)   

H. The Eisens present testimony concerning the alleged 

violations and lost “rental” value. 

During trial, Mr. Eisen testified that, before the remodel, his 

property had an “uninterrupted view” that included “the totality of 

the Westside of Los Angeles.”  (SS 2-3.)  However, he conceded that 

the southern ocean view was the significant view that “blew [him] 

away” and that his wife was not interested in the property until she 

walked in the front door and turned left (i.e., south toward the 

ocean).  (4 RT 989:8-14, 990:9-991:18; see also SS 2.) 

                                         
6  The Eisens also complained about a roof extension at the rear, 
east side of the Tavangarian residence (furthest away from the 
Eisen residence).  (2 RT 7:18-24; 2 AA 493, 513.)  Because the trial 
court concluded that alteration did not impact the Eisens’ view (3 
AA 608), we do not address it here. 
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Mr. Eisen testified that he was on vacation for most of July 

2013, and that he first noticed the construction and view blockage 

when he returned on July 28.  (SS 5.)  However, as noted above, the 

work had begun in April and much had been completed by June.  (3 

RT 744:1-749:12; 3 AA 828-831; 4 AA 1003-1015; 5 AA 1021-1022.) 

Mrs. Eisen acknowledged that, while on vacation in mid-July, 

she corresponded with a neighbor via email regarding the 

construction.  (4 AA 903-911; 3 RT 691:20-695:12.)  The neighbor 

included photographs showing story poles erected on the second 

floor of the Tavangarian residence and the wooden framing for the 

privacy wall extension that was already in place.  (4 AA 905-911.)  

In her response, Mrs. Eisen made no mention of the privacy wall, 

noting only that if the story poles “were at the back of the house on 

top if [sic] the two story structure,” they “were erected before we left 

and do not dot [sic] effect our view.”  (4 AA 904; see also 4 AA 902 

[email from Mrs. Eisen to homeowners association president 

confirming the story poles “do not effect our view”].) 

Mrs. Eisen explained that she first noticed the air 

conditioning equipment on the roof a few weeks after returning 

from vacation at the end of July and found it “alarming.”  (3 RT 

690:4-13.)  “Pretty much the only time” she was taking photos of the 

property “was when [the] A.C. unit went on and everything after 

that.”  (3 RT 691:5-7.)   

Mrs. Eisen also testified that she reported her complaints to 

the homeowners association president and also corresponded with 

another neighbor in August 2013, commenting that she hoped “Mr. 

Tavangarian finds a more suitable place for all his air conditioning 

the 
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equipment.”  (3 RT 689:7-13, 695:16-27, 696:1-697:20; 4 AA 914-

915.)  When asked if her only concern was air conditioning, Mrs. 

Eisen responded that she also “thought things looked larger,” but 

she conceded this concern was not expressed in her emails to the 

homeowners association president.  (3 RT 697:9-699:28.) 

Regarding the hedges, Mr. Eisen testified that, before the 

Tavangarians purchased the house, the hedges had been trimmed 

periodically.  (SS 5.)  There was no evidence, however, that the 

hedges were ever maintained at three feet, consistent with 

paragraph 11 of the CC&R’s.  Indeed, Mr. Eisen testified that 

exhibit 17 (Google images from 2012, prior to Tavangarian 

purchase) represented his view before “the obstructions.”  (SS 2-3; 4 

RT 660:16-661:1.)  Exhibit 17 demonstrates that the hedge height 

exceeded three feet and even exceeded the first- and second-story 

rooflines.  (3 AA 817-819.) 

Regarding the dimensions of the remodel, the Eisens 

presented testimony from architect Jesse Bornstein, who concluded 

that: (a) the second-story privacy wall had been extended only by 

about 5 feet 8 inches to the south (2 RT 303:14-304:3); (b) the 

second-story roof had been cantilevered out in the southern 

direction by about  8 feet 1 inch to the south (2 RT 307:15-313:23); 

and (c) the glass wall enclosure extended the second-floor bathroom 

only by about 4 feet to the south (2 RT 314:10-316:3).7 

                                         
7  Mr. Tavangarian disputed Mr. Bornstein’s calculations and also 
explained the difficulty of undoing the alterations.  (See 3 RT 
740:11-743:11; 4 RT 919:1-924:24, 958:9-960:3.)  On rebuttal, Mr. 
Bornstein attempted to minimize the difficulty of the 
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The Eisens also presented testimony from real estate 

appraiser Kenneth Kirshner, who opined that the view obstruction 

reduced the fair market rental value of the Eisens’ property.  (3 RT 

612:11-623:27.)  Assuming that the relevant impacted view included 

the hillside view to the east but not the direct primary ocean view to 

the south (4 AA 886), Mr. Kirshner concluded that the Eisens’ lost 

rental value totaled $44,914 over 29 months (3 RT 621:23-623:27).8  

The Eisens presented no evidence that they intended to rent their 

property, nor did they present any evidence as to the property’s 

diminution in market value based on the alleged view obstruction.  

I. The parties present conflicting interpretations of the 

CC&R’s. 

As noted above, paragraph 1 limited residences to one story, 

except that a two-story residence could be approved by the 

architectural committee if it would “not detract from the view of any 

other lot.”  (3 AA 735.)  The Eisens argued that once the 

architectural committee approved a two-story residence under 

paragraph 1, that second story could never be altered in any way.  
                                         
(...continued) 
deconstruction, but acknowledged, among other things, that he was 
not a structural engineer, that changes would have to be approved 
by the city, and that the city would determine whether a structural 
engineer was necessary.  (See 4 RT 967:14-25, 972:63-983:21.) 
8  Defendants presented contrary testimony from a real estate 
agent, who testified the rental value had not decreased because the 
primary ocean view was to the south, which was not impacted.  (4 
RT 998:24-1000:24, 1008:12-1009:10.) 
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(2 AA 338-339; 2 RT 26:13-27:12; 4 RT 1033:18-1041:15, 1042:6-8, 

1254:1-1259:18; 5 RT 1520:22-1521:5)  Alternatively, the Eisens 

argued that the court should find under paragraph 1 that the 

second-story alterations “detract[ed]” from their view.  (2 AA 403-

404; 2 RT 27:23-28:3; 4 RT 1041:11-1042:5.)   

As to the first-story alterations and hedges, the Eisens relied 

on paragraph 11, arguing that the air conditioning modifications 

“unreasonably obstructed” their view and that the hedges exceeded 

the three-foot limitation in that paragraph.  (2 AA 339-345; 4 RT 

1044:17-1048:19; 5 RT 1546:8-13.)  The Eisens based their 

“unreasonable obstruction” argument on Zabrucky, which held that 

paragraph 11’s prohibition against “structures” that “obstruct” the 

view of another lot applied to dwellings, not just landscaping 

structures, but read in a reasonableness requirement to avoid 

stifling development.  (Zabrucky, supra, 129 Cal.App.4th at p. 624.) 

Defendants, in contrast, disputed the Eisens’ contention that 

a second story, once erected, could never be altered.  (2 RT 62:2-25; 

5 RT 1527:22-1528:1, 1556:5-19.)  Defendants argued that, when the 

residence was originally built, the architectural committee 

determined that the second story—which ran east-west along the 

northernmost portion of the property and primarily blocked the 

view to the east—did not “detract” from another lot’s view under 

paragraph 1, indicating that this particular “view” was not 

protected and that any future alterations would not “detract” from 

the view either.  (2 AA 394-396, 519; 4 RT 1205:9-1212:21; 5 RT 

1535:5-14, 1539:19-23; 1543:25-1544:3.)  

27:12; 2 

1521:5 

" from their view. [ed 

2 RT 27:23-28:3 1042: 

story alterations and hedges 

modifications 

eeded 

-foot limitation in that paragraph. 2 345; 

13.) -1048:19; 

Zabrucky, which held that 

( , 129 Cal.App.4th at p. 624.) 

25; never 

1527:22 that the 

orig 

which ran east-west along the 

east 

view 

future 

-396, 519; 4 RT 1205:9 1212:21 

, 1539:19-



 

 27 

Alternatively, defendants argued that, under Zabrucky, only 

paragraph 11 restricted alterations to a residence, and that if 

contrary to Zabrucky paragraph 1 did apply to the second-story 

portion, it had to be modified by the word “unreasonably,” 

consistent with Zabrucky’s analysis of paragraph 11.  (2 RT 62:1-

62:2; 5 RT 1530-1531:16, 1536:16-22, 1537:14-1538:7, 1543:12-17; 

1557:20-27.)  Defendants further argued that the alterations in 

question did not “ ‘detract’ ” from the Eisens’ view within the 

meaning of paragraph 1, nor did they “unreasonably obstruct” the 

view within the meaning of paragraph 11.  (2 AA 396-397, 519-522.)   

J. Based on its construction of the CC&R’s, the trial court 

awards the Eisens $39,000 in damages and orders 

demolition of portions of the Tavangarian residence. 

The trial court issued a statement of decision against 

defendants, adopting a construction of the CC&R’s favoring the 

Eisens.  (3 AA 592-611.) 

Regarding the second-story alterations,  the court concluded 

that paragraph 1’s restrictions remained in effect even in the 

absence of an architectural committee, and that it therefore 

prohibited any second-story expansion that “detract[ed]” from the 

view of another lot.  (3 AA 599-602.)  The court declined to include 

the word “ ‘unreasonably’ ” before “detract,” reasoning it would only 

create “greater confusion.”  (3 AA 602.)   

Applying the “detract” standard, the court concluded that the 

privacy wall and cantilevered roof detracted from the Eisens’ view 
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out a kitchen/dining room window (located on the east side of the 

house), but that it could not determine if the glass wall enclosure 

detracted from the view.  (3 AA 603-605.)  The court ordered 

defendants to remove the privacy wall and cantilevered roof so that 

neither extended southerly more than one foot from the second 

story’s now existing southern facing wall.  (Ibid.)  The court 

reserved jurisdiction to modify the judgment once the modifications 

were made to determine whether some or all of the glass wall 

enclosure or cantilevered roof could be maintained.  (3 AA 605-606.)  

The court also concluded that the second-story air 

conditioning modifications visible from within the interior of the 

Eisens’ home detracted from the Eisens’ view and ordered those to 

be removed.  (3 AA 607.)  The court reserved jurisdiction to 

determine whether any remaining structures detracted from the 

view, and also noted that defendants would be permitted to add new 

ducting to the roof, not to exceed six inches above the current roof 

height, with the ducting to be covered with a smooth flat surface, 

and the air conditioning units to be placed toward the rear corner of 

the house.  (3 AA 607-608.)   

The court applied paragraph 11 to the remaining alleged 

violations—the first-story air conditioning modifications and 

hedges.  The court concluded that the air conditioning modifications 

“unreasonably obstruct[ed]” the Eisens’ view and ordered 

defendants to remove them.  (3 AA 606.)  As with the second-story, 

the court noted that defendants would be permitted to add new 

ducting to the roof, not to exceed six inches above the current roof 

height, with the ducting to be covered with a smooth flat non-glare 
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surface.  (Ibid.)  The court also ordered that the hedges be 

maintained at three feet.  (3 AA 603-604.)   

The court entered a judgment setting forth its injunction and 

awarding the Eisens $39,000 in damages for the loss of view for the 

time period from the filing of the lawsuit to the last day of trial, and 

costs as the prevailing parties.  (3 AA 612-617.)  

K. Both sides appeal. 

Both sides appealed from the judgment.  (3 AA 636-649.)  The 

Eisens appeal only those aspects of the judgment that permit 

portions of the second-story construction to remain.  (3 AA 649.) 

STATEMENT OF APPEALABILITY 

Defendants appeal from a final judgment appealable under 

Code of Civil Procedure section 904.1, subdivision (a)(1). 
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LEGAL ARGUMENT 

I. THE JUDGMENT FOR DAMAGES AND INJUNCTIVE 

RELIEF BASED ON ALTERATIONS TO THE 

RESIDENCE SHOULD BE REVERSED BECAUSE THE 

TRIAL COURT ERRED IN INTERPRETING THE 

CC&R’s. 

A. The CC&R’s are reviewed de novo on appeal with any 

doubt resolved in favor of the free use of land. 

The trial court’s interpretation of CC&R’s is reviewed de novo.  

(Zabrucky, supra, 129 Cal.App.4th at p. 622.)  “ ‘It is a general rule 

that restrictive covenants are construed strictly against the person 

seeking to enforce them, and any doubt will be resolved in favor of 

the free use of land.’ ”  (Ibid.)  On appeal, the court’s task is to 

discern the intent of the parties, which “ ‘is to be determined from 

the document as a whole, and if possible still give effect to every 

part.’ ” (Ibid.) 
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B. Neither paragraph 1 nor paragraph 11 restricts 

alterations to a residence. 

1. Paragraph 1 is a simple height restriction and, in 

any event, cannot restrict alterations to a 

residence because the architectural committee is 

no longer in existence.   

The trial court concluded that some of the second-story 

alterations violated paragraph 1 of the CC&R’s by “detract[ing]” 

from the Eisens’ view, reserving jurisdiction to address other 

second-story alterations once the initial changes are made.  (3 AA 

603-608.)  The trial court erred. 

To begin with, paragraph 1 is a simple height restriction.  It 

provides that residences may not exceed one story, except that a 

two-story residence could be approved by the architectural 

committee if it would “not detract from the view of any other lot”:  

 All said lots shall be known and described as 
residential lots, no structure shall be erected, altered, 
placed or permitted to remain on any building plot 
other than one detached single-family dwelling not to 
exceed one story in height and a private garage, for not 
more than three cars; except; where, in the judgment of 
the Declarant [Marquez Knolls Inc.] and approved by 
the Architectural Committee, one two story single-family 
dwelling may be erected where said dwelling will not 
detract from the view of any other lot. 

(3 AA 735, emphasis added.)  

Significantly, paragraph 1 does not set forth any mechanism 

for determining what alterations can be made to a residence.  
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Indeed, as this court recognized in Zabrucky, alterations are 

governed by paragraph 2, which required all buildings and 

alterations to be preapproved by the architectural committee, and 

later by the homeowners association, “the powers of which lapsed 

permanently on December 31, 1995.”  (Zabrucky, supra, 129 

Cal.App.4th at p. 620.)9  

Moreover, while paragraph 1 was not directly at issue in 

Zabrucky, this court implicitly recognized that paragraph 1, like 

paragraph 2, cannot restrict alterations to an existing residence.  

Indeed, in addressing the central issue in that case—whether 

paragraph 11 applied to residences—the court observed that “once 

the lots were built out and the architectural committee disbanded, 

paragraph 11 was the only remaining restriction against what 

otherwise could be unlimited structural additions (at least single-

story ones) to some original existing residences at the expense of the 

views enjoyed by other homeowners.”  (Zabrucky, supra, 129 

Cal.App.4th at p. 624, emphasis added.) 

In its statement of decision in the present case, the trial court 

made much of the parenthetical in the above quotation (“at least 

single-story ones”), using it as a justification to conclude that 

Zabrucky’s holding (that paragraph 11 was the only remaining 

restriction on residence alterations) applied only to single-story 

residences and not to two-story residences.  (3 AA 599-600.)  The 
                                         
9  The reference to December 31, 1995 in both the majority and 
dissenting opinions appears to be an error, as paragraph 2 indicates 
that the homeowners association’s powers terminated on December 
31, 1980.  (3 AA 735.)  The discrepancy is irrelevant here, as the 
powers were clearly no longer in effect at the time of this dispute. 
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trial court misunderstood the parenthetical’s significance.  The 

Zabrucky majority included that parenthetical because it had no 

reason to address two-story residences, but its reasoning applies 

equally to two-story residences where—as here—the second story 

has already been approved by the architectural committee.  In other 

words, even if paragraph 1 were still in effect as a height restriction, 

it could not restrict alterations to an already-approved residence 

because the architectural committee—the only entity with the 

power to determine whether alterations would “detract” from view—

has been “disbanded.”  (Zabrucky, supra, 129 Cal.App.4th at p. 624.)  

Accordingly, if Zabrucky  is correct that paragraph 11 is the only 

remaining restriction as to single-story alterations, then paragraph 

11 is likewise the only remaining restriction as to second-story 

alterations. 

Justice Perluss filed a dissent in Zabrucky in which he 

analyzed paragraph 1 in even greater detail.  Although Justice 

Perluss disagreed with the majority’s interpretation of paragraph 

11, his opinion reinforced a point on which the entire panel 

apparently agreed—that paragraph 1 cannot restrict alterations to 

a residence.   

First, Justice Perluss specifically identified paragraph 1 as a  

height restriction, making clear that once a two-story residence was 

approved under paragraph 1—which it indisputably was in this 

case—paragraph 1 no longer applies.  (Zabrucky, supra, 129 

Cal.App.4th at pp. 633-634  (dis. opn. of Perluss, J.) [noting that 

paragraph 1 “imposes a specific . . . height limit” and that 

paragraph 2 “requires architectural committee approval” for 

al court 
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building and alterations].)  Once approved, any alterations to the 

residence, including the “ ‘location’ and ‘elevation’  of those 

alterations, would “without question” be governed by paragraph 2, 

assuming, of course, “that provision were still in effect.” (Id. at pp. 

631, 634 (dis. opn. of Perluss, J, emphasis added).)  

Second, Justice Perluss emphasized—as did the majority—

that paragraph 2 is not still in effect.  As Justice Perluss explained, 

paragraph 2 expressly provided that “the architectural committee 

and homeowners association’s responsibility for reviewing and 

approving plans for remodeling and alterations of existing homes 

terminate[d] on December 31, 1995—a fact of which [homeowners] 

are deemed to have had at least constructive notice when they 

purchased their home with its unobstructed view.”  (Zabrucky, 

supra, 129 Cal.App.4th at p. 631 (dis. opn. of Perluss, J.).)  

Paragraph 2—acknowledged by both the majority and 

dissenting opinions—is critical here because it makes clear that the 

architectural committee referenced in paragraph 1 was no longer in 

existence as of 2013, the date of this dispute, a fact of which all 

Marquez Knolls homeowners were on notice.  Thus, even if 

paragraph 1’s “detract” language could be construed to apply to 

second-story alterations, it could not apply here, as the only entity 

with the power to approve a two-story residence and determine 

whether the residence “detracts” from the view of another lot has 

long since disbanded.   

In short, as of the date of the remodel in this case, there no 

longer existed any approval (or disapproval) mechanism for 

determining whether a two-story residence “detracted” from the 

including the 
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view of another lot under paragraph 1, nor was there any approval 

(or disapproval) mechanism for alterations to an existing residence 

under paragraph 2.  The only logical interpretation based on the 

plain language of the CC&R’s is that paragraph 1 simply does not 

apply to this case (just as paragraph 2 does not apply), and that the 

trial court erred in concluding that the second-story alterations 

violated paragraph 1.  Indeed, the only other interpretation would 

be that, absent the approval mechanism—which both the majority 

and dissent agree is no longer in place—all building and alterations 

would be forbidden.  It is clear from Zabrucky that such an 

interpretation cannot be correct. 

In sum, the judgment must be reversed because it rests on the 

erroneous conclusion that some of the second-story alterations 

violated paragraph 1 of the CC&R’s, which under the reasoning in 

both the majority and dissenting opinions in Zabrucky, has no 

application to residence alterations.  

2. Paragraph 11 applies only to landscaping 

structures and therefore does not restrict 

alterations to a residence. 

The trial court concluded that the first-story air conditioning 

modifications violated paragraph 11 of the CC&R’s by 

“unreasonably obstruct[ing]” the Eisens’ view.  (3 AA 606.)  The 

court also noted in footnotes, without any analysis, that two of the 

second-story alterations (the privacy wall and cantilevered roof) 

“unreasonably obstruct[ed]” the view in addition to “detract[ing]” 
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CC&R's 

-story alterations 

alterations 

the judgment must be reversed because 

some story alterations 

which 

h in 

unreasonably obstruct[ 

swithout any analysis, that two of the 

story alterations (the privacy wall and cantilevered roof) 

nreasonably obstruct[" the view in addition to "detract 



 

 36 

from the view.  (3 AA 604 & fns. 4, 5.)  The trial court erred because 

the Zabrucky majority’s conclusion that paragraph 11 applies to 

residences is incorrect.   

As noted above, paragraph 11 provides, in pertinent part, that 

no “tree, shrub or other landscaping [shall] be planted or any 

structures erected that may at present or in the future obstruct the 

view from any other lot.”  (3 AA 736, emphasis added.)  In Zabrucky, 

the trial court concluded that the word “structures” meant 

structures relating to fences, hedges, and landscaping—not the 

main dwelling—and therefore did not impose any restrictions on 

alterations to a residence.  (Zabrucky, supra, 129 Cal.App.4th at p. 

622.)   

Grappling with this issue on appeal, the Zabrucky majority 

noted that “the drafters of paragraph 11 appear to have handed this 

court a contractual ‘true conundrum,’ ”and that the trial court’s 

construction limiting paragraph 11 to landscaping structures was 

“not illogical or unsupportable.”   (Zabrucky, supra, 129 Cal.App.4th 

at p. 624.)  The majority nevertheless concluded that “a contrary 

reading [wa]s marginally more logical and supportable,” and held 

that the reference to “any structure” included the proposed addition 

to the main dwelling.  (Id. at pp. 624, 628.)  However, because a 

strict interpretation of the “obstruct” language could be read to 

prohibit any obstruction of existing views, the majority rewrote 

paragraph 11 to include a requirement of reasonableness, i.e., that 

no structures should be erected that would “ ‘unreasonably obstruct 
the view from any other lot.’ ”  (Id. at p. 629.)   
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In his compelling dissent, Justice Perluss disagreed with the 

majority’s interpretation of paragraph 11, explaining that its “plain 

language . . . particularly when considered together with other 

provisions in the CC&R’s,” did not support the majority’s 

conclusion.  (Zabrucky, supra, 129 Cal.App.4th at p. 630 (dis. opn. of 

Perluss, J.).)   

First, Justice Perluss explained that “paragraph 11 cannot 

properly be read to restrict renovations or alterations to a property 

owner’s existing  home—a subject expressly covered by paragraph 2 

of the CC&R’s.”  (Zabrucky, supra, 129 Cal.App.4th at p. 630 (dis. 

opn. of Perluss, J.).)  Among other things, Justice Perluss noted that 

both paragraphs 1 and 2 included the terms “erect” and “alter,” 

terms “which are unquestionably intended to govern construction 

and remodeling of the residences” and which were not repeated in 

paragraph 11.  (Id. at pp. 631-632.)  “[B]ased on the content of the 

entire document, paragraph 11’s placement in the document and 

the plain language used,” Justice Perluss concluded that the 

provision should be construed “to apply to structures other than 

dwelling houses.”  (Id. at p. 634.)  

Second, Justice Perluss observed that “paragraph 11’s 

protection of a neighbor’s view is by its terms absolute,” and that if 

it applies to residences, “no new construction or renovation of an 

existing dwelling house is permissible if it obstructs a neighbor’s 

view to any extent.”  (Zabrucky, supra, 129 Cal.App.4th at p. 630 

(dis. opn. of Perluss, J.).)  Justice Perluss acknowledged the 

majority’s attempt to “ameliorate the harshness” of its 

interpretation by introducing a “reasonableness test,” but observed 
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that it was “simply not justified by the language of the CC&R’s.”  

(Ibid.)   

Defendants recognize that, at the time of trial, the trial court 

was bound by the majority decision in Zabrucky, which held that 

paragraph 11 applied to residential structures.  (See Auto Equity 

Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.)  But on 

appeal, this court is not bound by its prior decision.  (See In re 

Marriage of Shaban (2001) 88 Cal.App.4th 398, 409 [“because there 

is no ‘horizontal stare decisis’ within the Court of Appeal, 

intermediate appellate court precedent that might otherwise be 

binding on a trial court [citation] is not absolutely binding on a 

different panel of the appellate court”]; see also Cedars-Sinai 

Medical Center v. Superior Court (1998) 18 Cal.4th 1, 21 (conc. opn. 

of Baxter, J.) [“A Court of Appeal panel is free to disagree with a 

decision by another panel, division, or district, and may even 

reconsider its own prior decisions”]; Tourgeman v. Nelson & 

Kennard (2014) 222 Cal.App.4th 1447, 1456, fn. 7 [a panel is free to 

disagree with a decision by another panel in the same division].) 

Justice Perluss’s reasoning as to paragraph 11 is persuasive 

and should be followed by this court.  Unlike the majority opinion, 

the dissent recognized the distinction between paragraphs 1 and 2 

(which govern the initial building and alteration of a residence), and 

paragraph 11 (which appears later among a miscellaneous list of 

restrictions and does not reference the building or alteration of 

residence).  As Justice Perluss observed, “[t]he majority does not 

attempt to reconcile the express provisions of paragraph 2 regarding 

alterations to the original residence with paragraph 11, which it 

justified by the language of the CC&R's." 
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interprets to apply to the same subject matter.”  (Zabrucky, supra, 

129 Cal.App.4th at p. 634, fn. 5 (dis. opn. of Perluss, J.).)  

Applying the inescapable reasoning in Justice Perluss’s 

dissent, this court should find that the trial court erred.  The 

structural alterations at issue are the first- and second-story air 

conditioning modifications and the second-story wall and roof 

extensions.  Because none of those alterations are landscaping 

structures but are instead alterations to a residence, the trial court 

erred in concluding that any of those alterations violated paragraph 

11.  

3. This court should adopt the proposed 

interpretation because it is consistent with 

principles of construction and with public policy.   

Under defendants’ proposed interpretation, neither paragraph 

1 nor paragraph 11 of the CC&R’s restricts alterations to a 

residence, meaning that such alterations would be governed solely 

by existing codes and ordinances that would apply to any Los 

Angeles residence.  Compelling reasons exist for adopting that 

interpretation.   

First, defendants’ interpretation is the only interpretation 

consistent with principles of construction, which require that 

restrictive covenants be strictly construed against the person 

seeking to enforce them and in favor of the free use of land.  (See 

Zabrucky, supra, 129 Cal.App.4th at p. 622.)  The plain language of 

the CC&R’s makes clear that the approval mechanisms in 
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paragraphs 1 and 2 were no longer in existence as of the date of the 

dispute.  This was not an oversight; it was by express design of the 

declarant, Marquez Knolls, Inc.  Nothing in the CC&R’s suggests 

that once the architectural committee and homeowners association 

lost their powers, the responsibility should fall to the courts to 

evaluate whether alterations detracted from or obstructed the view 

of another lot.  Had Marquez Knolls, Inc. intended that this review 

authority continue, it could have easily provided for a continuing 

review mechanism rather than expressly providing that such 

powers would lapse permanently on a specified date. 

Second, the proposed interpretation is consistent with public 

policy.  A landowner has “no natural right” to an “unobstructed view 

and the law is reluctant to imply such a right.”  (Pacifica 

Homeowners’ Assn. v. Wesley Palms Retirement Community (1986) 

178 Cal.App.3d 1147, 1152; accord, Boxer v. City of Beverly Hills 

(2016) 246 Cal.App.4th 1212, 1219; Oliver v. AT&T Wireless 

Services (1999) 76 Cal.App.4th 521, 532.)  Although such a right 

may be created through CC&R’s, it makes no sense to infer a right 

prohibiting the alteration of residence when the CC&R’s clearly 

provided that, after a certain time period elapsed, there would be no 

such right, and that the only remaining view protection would 

pertain to landscaping and related structures.  

In addition, requiring trial judges to determine whether an 

alteration “detracts” from or “obstructs” a neighbor’s view when 

even the homeowners association has no power to do so defies logic 

and can only lead to inconsistent results.  Any given dispute must 

be resolved by the particular trial judge assigned to that case, who 
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must grapple with inherently subjective questions concerning 

whether and to what extent an alteration detracts from or obstructs 

a view.  As a result, some property owners may be prohibited by one 

judge from making any alterations to their home, whereas other 

similarly situated property owners in the same neighborhood may 

be granted considerable leeway by a different judge.  Without a 

single reviewing body, there is simply no way to ensure the fairness, 

logic, or consistency of any resulting judgments.   

Finally, requiring trial judges with no specialized expertise to 

make determinations as to how a residence can be altered can result 

in oppressive injunctive relief that may make no sense from an 

architectural standpoint.  Here, for example, the parties disputed 

the dimensions of the remodel as well as the difficulty of modifying 

the already existing structure.  (3 RT 740:11-743:11; 4 RT 919:1-

924:24, 958:9-960:3, 967:14-25, 972:63-983:21.)  Accepting the 

Eisens’ evidence, the court issued a very specific injunction 

requiring certain portions of the house to be demolished and 

reconfigured to certain specifications.  (3 AA 613-614.)  Had the 

challenged alterations been reviewed by an architectural committee 

or other entity with the requisite experience, it would have more 

fairly balanced the costs of demolition and reconstruction against 

the marginal benefit of eliminating what is at best a minor 

imposition on the Eisens’ views.  It is possible no such changes 

would be required or at least that the changes would make more 

sense architecturally.   

As the trial court here recognized, development in the 

Marquez Knolls area is ongoing, as the neighborhood is comprised 
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of “gorgeous new homes” along with “homes that had been 

traditionally referred to as teardowns” but are nevertheless “worth 

millions” because of the “potential for the new home to be built.”  (5 

RT 1528:1-19.)  Given those circumstances, for years to come 

Marquez Knolls neighbors will be looking to the trial and appellate 

courts to function as a substitute homeowners association in 

resolving remodeling disputes  involving alleged view obstructions—

including minor obstructions like those at issue here.  

The alternative is for an appellate court to properly construe 

the CC&R’s and make clear what is already evident from their plain 

language—that, as of the present date, the CC&R’s do not restrict 

alterations to existing residences.  This court can foreclose years of 

unnecessary litigation by making that determination now and 

holding that the damages and injunctive relief based on the 

alterations in this case are unsupported by the CC&R’s, and should 

be reversed. 

C. Even if paragraph 1 or paragraph 11 restricts 

alterations to a residence, the trial court erred in 

interpreting those paragraphs.  

1. No reasonable interpretation of paragraph 1 

could support the conclusion that the alterations 

here “detracted” from the view.   

Even assuming paragraph 1 applies to second-story 

alterations, the trial court erred because the CC&R’s were intended 

but 
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to protect only the ocean view, and no reasonable interpretation of 

paragraph 1 could support the conclusion that the alterations at 

issue here “detracted” from that view.  

As this court noted in Zabrucky, “reading the CC&R’s as a 

whole, it is evident that protecting views was one of their purposes, 

not their only or their main purpose.”  (Zabrucky, supra, 129 

Cal.App.4th at p. 623, emphases added.)  More to the point, the 

CC&R’s clearly were not intended to allow unfettered, panoramic, 

views from every lot, as that would have been impossible in a 

residential development such as this, with houses in close proximity 

to one another and built against a hillside.  The intent, instead, was 

to protect the ocean view to the south.  Indeed, “the prime thing the 

Marquez Knolls development sold its prospective homeowners was a 

beautiful ocean view,” and it was this view that should not be 

“significantly obstruct[ed].”  (Id. at pp. 623-624, emphasis added.) 

Here, the architectural committee determined under 

paragraph 1 that a two-story residence on the Tavangarian property 

did not “detract from the view.”  Because the view obstructed by the 

second-story portion of the residence is primarily a hillside and/or 

city view in the northernmost portion of the property running east-

west, the architectural committee’s approval of a second-story 

residence necessarily establishes that this was not a protected view.  

Likewise, the architectural committee’s approval of the second-story 

residence obstructing the view in that direction further establishes 

that the second-story alterations at issue here cannot reasonably be 

said to detract or diminish from the view that matters, which is the 

view to the south. 
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A comparison of the aerial views of the Tavangarian property 

pre- and post-construction further reinforces that the second-story 

alterations, all of which are in the northernmost, east-west section, 

do not obstruct the view to the south. (See 3 AA 773 [from 2011], 

774 [from 2015].)  Indeed, the changes to the dimensions of the 

second-story are insignificant when considering the primary view to 

the south.  

Moreover, the word “detract” means to “to diminish the 

importance, value, or effectiveness of something.”  (Merriam-

Webster Online Dictionary <https://www.merriam-

webster.com/dictionary/detract> [as of Sept. 14, 2017].)  Here, the 

trial court applied the word “detract” in a manner that was harsh 

and absolute, suggesting that any alteration that in any way might 

subjectively diminish the value of the view would be prohibited, 

even if it did not obstruct the view.  (See, e.g., 4 RT 1203 [indicating 

that the court’s intent was to “make sure that Mr. Eisen’s views 

remain in the pristine format that they were”]; 3 AA 601 

[concluding that “a detraction can occur in the absence of an actual 

view blockage”].)  In so doing, the court created the very problem 

the majority attempted to remedy in Zabrucky—the court imposed 

an unduly harsh standard that would substantially stifle 

development.  At minimum, the trial court should have read in a 

requirement of reasonableness, just as the Zabrucky majority did 

with respect to the “obstruct” language in paragraph 11.  Had the 

court done so, it should have concluded that the alterations did not 

unreasonably detract from the view.  
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In sum, no reasonable interpretation of paragraph 1 could 

support the conclusion that the second-story alterations at issue 

here “unreasonably detract” or even “detract” at all from the Eisens’ 

view.  Accordingly, the court should reverse the damages and 

injunctive relief requiring alterations to the residence with 

directions to enter judgment in defendants’ favor.  At minimum, the 

court should reverse the judgment for retrial so that the trial court 

can properly apply an “unreasonably detract” standard.  

2. No reasonable interpretation of paragraph 11 

could support the conclusion that the alterations 

here “unreasonably obstructed” the view.   

As noted above, the trial court applied paragraph 1’s “detract” 

language to the second-story alterations, but it also included 

footnotes in its opinion asserting—without any analysis—that 

certain of these alterations, i.e., the privacy wall and cantilevered 

roof, “unreasonably obstruct[ed]” the Eisens’ view.  (3 AA 604 & fns. 

4, 5].)  The court further concluded that the first-story air 

conditioning modifications “unreasonably obstructed” the view.  (3 

AA 606.)  The court erred because no reasonable interpretation of 

the “unreasonably obstruct” standard could lead to a conclusion that 

these alterations unreasonably obstructed the view.   

As noted above, Zabrucky recognized that the only view the 

CC&R’s were intended to protect was the ocean view to the south.  

The second-story wall and roof extensions (privacy wall, 

cantilevered roof, and glass enclosure) are in the northernmost 
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second-story portion of the property that runs east-west.  Because 

these alterations are to the northeast, they do not unreasonably 

obstruct the Eisens’ ocean view to the south (just as they do not 

“detract” from that view).  (See 5 AA 1101  [showing second-story 

portion at far left].)  Indeed, the trial court’s statement of decision 

suggests that the privacy wall and roof impact only a portion of the 

view from an east-facing window in the kitchen/dining area.  (See 3 

AA 604 [finding that the privacy wall and roof blocks a portion of 

the view when at “Plaintiffs’ kitchen sink” and that the view is 

blocked less from the “kitchen table”]; see also 4 RT 910:15-915:23 

[testimony regarding exhibit 153, depicting the view from the 

Eisens’ kitchen/dining room window and showing minimal view 

impact from construction along with preexisting obstructions from 

trees not located on defendants’ property]; 5 AA 103 [exh. 153].)  

Even the Eisens’ expert acknowledged that the Eisens’ “best 

view of the ocean” is “in the southerly direction,” which is in a 25 

percent “non-impact” zone not considered in his loss of value 

analysis.  (3 RT 654:22-655:5; 4 AA 886 [expert’s protractor drawing 

showing nonimpact zone to the south].)  The Eisens’ view in that 

“non-impact” zone is obstructed only by their own landscaping or 

other neighbors’ landscaping to the south—not by defendants’ 

building alterations to the east.  (See 5 AA 1075-1076 [southern 

view from Eisen property]; SS 3 [Mr. Eisen’s acknowledgment that 

some of the hedges he was complaining about were on the property 

of the neighbor to the south]; see also 3 RT 703:22-704:1 [Mrs. 

Eisen’s acknowledgement that trees to south previously blocked 

ocean view].) 
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As for the second-story air conditioning modifications, the 

trial court did not find that they unreasonably obstructed the view, 

concluding only that they “detracted” from the view under 

paragraph 1—which, as previously explained, even the Zabrucky 

majority implicitly acknowledged as inapplicable to residence 

alterations.  (3 AA 607.)  Nor is there any reasonable interpretation 

under which these modifications could be said to unreasonably 

obstruct the view.  As with the other second-story alterations, the 

second-story air conditioning modifications are in the northernmost 

portion of the property, running east-west, and do not unreasonably 

obstruct the view to the south.  Indeed, at one point, the court even 

commented that, while the ducting on the second story was “large 

and distracting,” it couldn’t “say that it blocks a view.”  (4 RT 1202.)   

Finally, contrary to the trial court’s findings (3 AA 606), the  

first-story air conditioning modifications cannot be said to 

unreasonably obstruct the view.  To the extent these modifications 

impact the view to the south when looking out that east-facing 

window towards the south, the effect is de minimus and cannot be 

considered “unreasonable,” especially considering the later 

modifications Mr. Tavangarian made in an effort to appease the 

Eisens.  (See 3 A 817 [Google image from street showing first-story 

roof before addition of new air conditioning], 837-844 [showing first-

story roof during construction], 851-852 [showing first-story roof 

with hedges at roofline after construction, concealing any view of 

the first-story air conditioning], 869 [aerial view of first-story roof 

after Mr. Tavangarian’s later modifications to first-story air 

conditioning, with ducting lowered and concealed].)   
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Because the “unreasonably obstruct” language cannot 

reasonably be construed to apply to the alterations at issue here, 

the court should reverse the damages and injunctive relief requiring 

alterations to the residence with directions to enter judgment in 

defendants’ favor. At minimum, the court should reverse the 

judgment for retrial so that the trial court can properly apply an 

“unreasonably obstruct” standard.  

II. THE JUDGMENT FOR DAMAGES AND INJUNCTIVE 

RELIEF OTHER THAN AS TO AIR CONDITIONING 

SHOULD BE REVERSED BASED ON WAIVER AND/OR 

ESTOPPEL.  

A. The Eisens waived or are estopped from asserting any 

rights under the CC&R’s with respect to the second-

story wall and roof extensions.   

As the Supreme Court recently explained, “ ‘ “waiver” means 

the intentional relinquishment or abandonment of a known right.’ ”  

(Lynch v. California Coastal Commission (2017) 3  Cal.5th 470, 475 

(Lynch).)  That intention need not be expressly stated, but can be 

implied “based on conduct that is ‘ “so inconsistent with an intent to 

enforce the right as to induce a reasonable belief that such right has 

been relinquished.” ’ ” (Ibid.) 

“Whether a waiver . . . has occurred is often a factual 

question, typically reviewed for substantial evidence.”  (Lynch, 

supra, 3 Cal.4th at p. 476.)  But when “ ‘ “the facts are undisputed 
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and only one inference may reasonably be drawn, the issue is one of 
law and the reviewing court is not bound by the trial court’s 

ruling.” ’ ” (Ibid.) 

Here, the undisputed facts demonstrate as a matter of law 

that through continuous and repeated conduct inconsistent with 

any intent to enforce the CC&R’s as to the second-story wall and 

roof extensions, the Eisens impliedly waived any rights regarding 

those modifications. 

To begin with, at no time between April 2013 and September 

2013—when the remodel was in its finishing stages—did the Eisens 

complain to the Tavangarians that the second-story wall and roof 

extensions were affecting their view.  When speaking to Mr. 

Tavangarian, Mr. Eisen limited his complaint to the rooftop air 

conditioning equipment.  (3 RT 752:11-754:11.) 

In addition, when communicating by email with another 

neighbor in the summer of 2013, when the second-story alterations 

were well underway, Mrs. Eisen gave no indication that any of these 

alterations affected the Eisens’ view.  The neighbor even included a 

picture of story poles on the second story along with a clear shot of 

the framing for the privacy wall.  (4 AA 905-906.)  Mrs. Eisen 

responded that the story poles did not affect their view and 

expressed no concern whatever about the privacy wall.  (3 RT 

691:20-695:12; 4 AA 904; see also 4 AA 902.)  Mrs. Eisen testified in 

court that she “thought things looked larger,” but she conceded this 

concern was not expressed in her emails.  (3 RT 697:9-699:28.) 

Even more significantly, the Eisens did not mention the wall 

and roof extensions in their original complaint or in their amended 
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complaints, including the operative second amended complaint, 

which was filed after the property had been sold to a new owner.  (1 

AA 2-12, 16-29, 105-118.)  Including specific objections regarding 

the air conditioning equipment, but not mentioning the other 

alterations, was entirely inconsistent with any intent to enforce any 

rights as to those other alterations.  It was not until the latter part 

of 2015, long after the remodel was completed and the Eisens learned 

the property had been sold to Mr. Bush, that the Eisens first 

articulated any concern with these already-completed alterations in 

trial court filings.  (2 AA 322, 337, 493, 513; see also 2 RT 3:18-

7:18.)  Even then, the Eisens never sought leave to amend their 

complaint. 

Principles of estoppel are also applicable here.  Estoppel 

differs from waiver in that it generally requires a showing that one 

side’s conduct has induced detrimental reliance by the opposing 

party.  (Leasequip, Inc. v. Dapeer (2002) 103 Cal.App.4th 394, 403.)  

Four elements must ordinarily be shown: “ ‘ “(1) The party to be 

estopped must know the facts; (2) he must intend that his conduct 

shall be acted upon, or must so act that the party asserting the 

estoppel had the right to believe that it was so intended; (3) the 

party asserting the estoppel must be ignorant of the true state of 

facts; and, (4) he must rely upon the conduct to his injury.” ’ ” (Id. at 

pp. 403-404.)  

Here, assuming the second-story wall and roof extensions 

truly affected the Eisens view, the Eisens should have known that 

“fact” by the time they filed their original complaint or at least by 

the time they filed their amended complaints.  The failure to 
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mention those grievances was such that defendants had a right to 

believe that the litigation did not concern those aspects of the 

remodel.  Simply stated, defendants were ignorant of what the 

Eisens now claim to be the “true state of facts.”  (See 3 RT 760:21-

761:28, 762:13-767:21 [Mr. Tavangarian’s undisputed testimony 

that he believed the Eisens were concerned only with the air 

conditioning].)  

Moreover, defendants indisputably relied on the Eisens’ 

conduct to their detriment.  The failure to specify those grievances 

induced Mr. Tavangarian to believe he could complete the 

construction and sell the property to another owner during the 

pendency of the litigation, as the only construction issue concerned 

air conditioning.  (3 RT 762:22-767:21 [Mr. Tavangarian’s testimony 

that he did not learn about the existence of the additional 

grievances until a September 2015 mediation, after he sold the 

property].)  In fact, Mr. Tavangarian took steps to resolve the air 

conditioning issues with the Eisens, spending $42,000 to modify the 

first-story rooftop air conditioning in an effort to address the Eisens’ 

concerns.  (3 RT 760:21-761:20.)  Had Mr. Tavangarian known the 

Eisens would later also challenge the wall and roof alterations, he 

could have avoided selling the property while the litigation was 

pending.  Alternatively, had he known the Eisens were going to 

vastly expand their complaints after the expensive rooftop air 

conditioning modifications were made, Mr. Tavangarian could have 

decided to forego those modifications and simply litigate the issue of 

whether the new air conditioning violated the CC&R’s. 
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The trial court’s reasons for rejecting the waiver and estoppel 

defenses regarding the second-story alterations do not bear 

scrutiny.  The court reasoned that Mr. Tavangarian “never met or 

attempted to meet with Plaintiffs to show them the plans,” that the 

Eisens filed their suit “within a matter of months of the beginning 

of construction,” and that it was reasonable for the Eisens to fail to 

“learn what the wooden framing actually was (i.e., a privacy wall, as 

opposed to a temporary protective barrier).”  (3 AA 609.)   

First, there is no evidence or authority to suggest that Mr. 

Tavangarian was required to meet with the Eisens to show them 

plans.  If the Eisens had a problem with the construction, they could 

have easily contacted him, as he was present at the site “practically 

every day.” (3 RT 753:10-12.)  Despite Mr. Tavangarian’s 

availability, the only concern the Eisens ever mentioned to him 

related to the air conditioning equipment.  (3 RT 752:11-754:11.) 

Second, the court’s observation that the Eisens filed suit 

within a few months after construction commenced does not take 

into account that the construction was already in its “finishing 

stages” at that time (3 RT 749:23-750:1), yet the only specific 

grievances in the complaint related to air conditioning and 

landscaping.  The Eisens did not mention the new grievances in 

either the first or the second amended complaint, which was filed 

well after the remodel was completed and the house was sold. 

Third, the court’s suggestion that it was reasonable for the 

Eisens to fail to “learn what the wooden framing actually was” 

makes no sense.  (3 AA 609.)  Even if they did not know specifically 

what the framing represented as of mid-July 2013—the date the 
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neighbor sent the photograph to Mrs. Eisen (4 AA 903-911)—they 

should have known  whether that structure obstructed their view by 

the time they filed their original complaint in September or at least 

by the time they filed their second amended complaint in June 

2014.  There is simply no justification for the Eisens waiting until 

the latter part of 2015, long after the remodel was completed, to 

voice their new grievances.  

For all these reasons, the court should find that the Eisens 

waived or are estopped to enforce any rights regarding the second-

story wall and roof extensions and reverse the damages and 

injunctive relief based on those grievances.   

B. The Eisens waived or are estopped from asserting any 

rights under the CC&R’s as to the hedges.   

The Eisens also waived the right to enforce the three-foot 

restriction for hedges set forth in paragraph 11.  It is undisputed 

that, even before the Tavangarians purchased the property, the 

hedges had historically been allowed to exceed three feet and even 

grow above the roof height.  (See 3 AA 817; 4 AA 891-900 [Google 

images from 2012, before Tavangarian purchase, showing hedge-

height exceeding rooflines]; see also 3 RT 675:14-680:25 [discussing 

exhibit 151, which shows that in August 2013 the hedges were 11 

feet in front of first-story portion and 14 feet in front of second-story 

portion]; 5 AA 1099 [exh. 151].) 

Mr. Eisen testified that, before Mr. Tavangarian purchased 

the property, the hedges had been trimmed periodically (SS 5), but 
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there is no evidence the prior owner or any other owners in the 

Marquez Knolls area have kept hedges trimmed to the three-feet 

limitation stated in the CC&R’s.  Indeed, exhibit 17, which Mr. 

Eisen testified represented his view prior to “the obstructions,”  

demonstrates that the hedge height at that time exceeded three feet 

and even exceeded the first- and second-story rooflines.  (SS 2-3; 4 

RT 660:16-661:1; 3 AA 817-819.) 

Significantly, even the trial court expressed surprise when the 

Eisens’ counsel insisted, at the conclusion of the case, that the 

hedges be maintained at three feet.  (See 4 RT 1044:17-1045:1.)  The 

court believed the Eisens had agreed the hedges could “go up to the 

roof line to block the house,” because that “made it prettier.”  (5 RT 

1546:14-1547:2; see also 5 RT 1547:9-1550:11.)  As the court 

explained, “part of what makes the view beautiful is you’re looking 

out on the second-story portion to the shrubs, the hedges and trees.  

If you take out the hedge you’re now looking into a house, which is 

less attractive.  I’m a little puzzled.”  (5 RT 1550:3-11.) 

The court initially stated it would issue an order “ ‘not to 

exceed roof height’ ”(5 RT 1551:6-7), but the court ultimately 

resolved the issue in the Eisens’ favor, finding that “Defendants 

have not met their burden of showing sufficient evidence Plaintiffs 

previously agreed to any historic height above the CC&R’s 3 foot 

limit of hedges.”  (3 AA 609-610.)  The issue, however, was not 

whether the Eisens agreed to a specific height, but whether they 

waived the right to enforce the height limitation in the CC&R’s 

through their inaction over the years.  The facts show that the 

any 
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Eisens acted inconsistently with the right to enforce a three-feet 

height restriction, and therefore waived that right. 

Principles of estoppel also apply to the hedges because Mr. 

Tavangarian detrimentally relied on the fact that the hedges 

historically had exceeded three feet.  Had the Eisens or any other 

neighbors insisted that hedges be maintained at three feet, there 

would be no point in having hedges at all, because the street 

declines to the south along with the hillside (see 3 AA 834; 4 AA 

891-893), and trimming the hedges to three feet would not result in 

an effective hedge but a row of bushes that declined at an angle 

parallel to the street.  And had there been any indication that such 

a restriction would be enforced, there would have been no point in 

Mr. Tavangarian incurring the expense of replacing the existing 

hedges (which had historically exceeded three feet) with new 

hedges.   

Finally, it is undisputed that hedges at roof height would not 

impact the view, as the house behind the hedges already obstructs 

that view.  (See 3 AA 603 [trial court’s finding that hedges would 

unreasonably obstruct the Eisens’ view only “if they are allowed to 

grow over the height of the roof line” (emphasis added)].)  

Accordingly, to the extent any relief is granted with respect to the 

hedges, it should simply be an order requiring that the hedges be 

maintained at roof height. 
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III. IF THE COURT DOES NOT REVERSE THE 

JUDGMENT IN ITS ENTIRETY, IT SHOULD HOLD 

THAT INJUNCTIVE RELIEF IS NOT AN 

APPROPRIATE REMEDY AND LIMIT THE 

JUDGMENT TO THE $39,000 IN DAMAGES.  

A. Specific performance is not appropriate where, as 

here, the terms are not sufficiently definite, and the 

plaintiffs have an adequate legal remedy. 

The injunctive relief in this case is equivalent to an order of 

specific performance under the CC&R’s.  Under California law, the 

remedy of specific performance is available only when, among other 

things, the terms to be enforced “are sufficiently definite” and the 

“plaintiff’s legal remedy is inadequate.”  (Blackburn v. Charnley 

(2004) 117 Cal.App.4th 758, 766; see also Civ. Code, § 3390, subd. 

(e) [court may not specifically enforce “[a]n agreement, the terms of 

which are not sufficiently certain to make the precise act which is to 

be done clearly ascertainable”]; 5 Witkin, Cal. Procedure (5th ed. 

2008) Pleading, § 823, p. 239 [injunctive relief requires a “showing 

of inadequacy of the remedy at law”].)  Here, neither of those 

requirements have been met.   

First, the terms of the CC&R’s are not sufficiently definite to 

enforce by way of injunctive relief.  Depending on whether 

paragraph 1 or paragraph 11 applies, the issue is whether the 

alterations “detract” from or unreasonably “obstruct” the Eisens’ 

view.  Because these terms are inherently subjective and 

equivalent to 
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ambiguous, neither standard is sufficiently definite to permit a 

court to craft an order of specific performance requiring demolition 

and remodel.   

Second, the Eisens did not demonstrate that a legal remedy 

would be inadequate to compensate them for any impairment of 

their view.  Indeed, the fact that the Eisens put on evidence of lost 

rental value (see 3 RT 621:23-623:27) establishes there is some sum 

of money that would compensate them for the asserted view 

impairment.   

For these reasons alone, the court should hold that the order 

of injunctive relief is inappropriate and should be stricken from the 

judgment. 

B. The balancing of equities test favors defendants.   

As courts have noted in the analogous context involving 

removal of encroachments, whether an injunction should issue 

depends on “various factors including the good faith of the party 

who constructed the encroachments [citation], and the 

proportionate hardships to the parties.”  (Dolske v. Gormley (1962) 

58 Cal.2d 513, 521 (Dolske).)  “Also relevant is a plaintiff’s delay in 

seeking the mandatory injunction [citation], and whether such a 

plaintiff will suffer irreparable injury from the encroachments.” 

(Ibid.; see also Smith v. Rasqui (1959) 176 Cal.App.2d 514, 519-520, 

[applying “equitable principle of balancing equities” to injunction 

enforcing CC&R’s], disapproved of on other grounds by Riley v. Bear 

Creek Planning Committee (1976) 17 Cal.3d 500.)   
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Whether to issue an injunction is “essentially discretionary,” 

but the “ ‘issue becomes a question of law where the ultimate facts 

are undisputed and in such a case the appellate court may 

determine the issue without regard to the conclusion of the trial 

court.’ ” (Dawson v. East Side Union High School Dist. (1994) 28 

Cal.App.4th 998, 1041.)  Here, the ultimate facts are essentially 

undisputed in defendants’ favor.   

First, the alleged violations at issue were not intentional as 

they depended entirely on an inherently subjective determination—

whether the alterations detracted from or unreasonably obstructed 

the Eisens’ view.  There is no evidence Mr. Tavangarian knew that 

subjective standard had been violated.   

Second, Mr. Tavangarian was not aware until well into the 

litigation—and well after the construction had already been 

completed and the property sold to Mr. Bush—that the Eisens 

would seek demolition of the second-story wall and roof extensions.  

The only injunctive relief specified in the “pray[ers] for judgment” in 

each of the Eisens’ complaints concerned the removal of the air 

conditioning and ducting, a prohibition of any alteration increasing 

the roof height, and the trimming, cutting, or removal of 

landscaping obstructing the view.  (1 AA 11, 27-28, 116-117, 

boldface omitted.)  The Eisens’ failure to specifically request 

injunctive relief relating to the second-story roof and wall 

extensions and hedges exceeding three feet should preclude them 

from recovering relief as to those grievances, particularly when they 

allowed the construction to continue to completion without objecting 

to those aspects of the remodel.  (Davis v. Farmers Ins. Exchange 
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(2016) 245 Cal.App.4th 1302, 1326 [fact that complaints did not 

seek injunctive relief as to specific claim precluded party from 

obtaining such relief].)  

Third, Mr. Tavangarian acted in good faith by attempting to 

resolve the complaints regarding the air conditioning, even though, 

as noted above, whether the modifications detracted from or 

obstructed the view was inherently subjective.  (See 3 RT 760:21-

761:20.)  Had he known the Eisens also objected to the second-story 

wall and roof extensions he could have attempted to mitigate those 

issues, as he did with the neighbor who complained about the story 

poles.  (3 RT 725:24-726:18, 726:28-727:21, 730:3-8, 731:14-18, 

735:18-26.)  Yet Mr. Tavangarian did not find out about the wall 

and roof extensions until the later part of 2015, after the remodel 

had been completed and the property was sold.  (3 RT 762:22-

767:21.)  Even if the Eisens’ conduct does not amount to waiver or 

estoppel precluding all relief with respect to these grievances, the 

conduct should, at minimum, preclude injunctive relief. 

Finally, a court abuses its discretion in requiring removal of 

improvements instead of damages where those improvements cause 

“little or nominal damage . . . and the cost of their removal would be 

proportionately great.”  (Dolske, supra, 58 Cal.2d at p. 520 

[reversing decision ordering removal of a porch pillar, roof eaves, 

gas meters, and pipes where the cost of removal would be great and 

plaintiffs delayed in seeking legal relief].)10  Here, defendants will 

                                         
10  Consistent with Dolske, when a trial court refuses an injunction 
based on cost of removal, the decision is ordinarily affirmed.  (See 
Hirshfield v. Schwartz (2001)  91 Cal.App.4th 749, 762-763 
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suffer a much greater hardship in demolishing and rebuilding 

portions of their already completed residence than the Eisens would 

suffer if they were given monetary damages in lieu of injunctive 

relief.  (See 4 RT 919:1-924:24, 958:9-960:3, 967:14-25, 972:63-

983:21.)   

For these reasons, the Court of Appeal should hold that the 

injunctive relief requiring that defendants undo or modify the 

alterations of the residence is inappropriate and limit the Eisens to 

damages.  

                                         
(...continued) 
[refusing injunction to remove porch pillar, roof eaves, gas meters, 
and pipes where cost of removal would be disproportionate to harm 
caused to plaintiffs]; Baglione v. Leue (1958) 160 Cal.App.2d 731, 
733-734 [refusing injunction to remove overhang where plaintiffs 
were aware of the construction yet did not object until much later; 
“ ‘[t]he remedy of injunction is a drastic one and where its issuance 
will work an inequitable burden upon the defendant, the court may, 
in the exercise of a sound discretion, refuse to grant it where the 
injured party may be adequately compensated in damages’ ”]; Oertel 
v. Copley (1957) 152 Cal.App.2d 287, 290-292 [refusing injunction to 
remove fence allegedly obstructing plaintiffs’ view where fence was 
erected in good faith and the hardship to defendant would be 
greatly disproportionate to hardship caused by the continuance of 
the encroachment]; Nebel v. Guyer (1950) 99 Cal.App.2d 30, 31-34 
[refusing injunction to remove encroaching building; “where the 
encroachment is slight, the cost of removal will be great and the 
corresponding benefit to the adjoining owner small, or compensation 
in damages can be had, a court will ordinarily decline to compel 
removal, and will leave the complaining party to his remedy at 
law”].) 
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C. Because the Eisens had the burden of proof on 

damages, relief should be limited to the trial court’s 

$39,000 damages award. 

It is fundamental that a plaintiff, not a defendant, has the 

burden of proving the amount of damages.  (Evid. Code, § 500 

[“Except as otherwise provided by law, a party has the burden of 

proof as to each fact the existence or nonexistence of which is 

essential to the claim for relief . . . he is asserting”].)  Part of this 

burden is to introduce “competent evidence of actual damages 

suffered, as opposed to speculative damages.”  (California Shoppers, 

Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1, 42.) 

Here, the Eisens did not present any evidence to show 

diminution of market value of their property, despite having had a 

full and fair opportunity to do so.  Instead, the Eisens limited their 

damages claim to lost rental value, which the trial court found 

amounted to $39,000.  (3 RT 621:23-623:27; 3 AA 608-609.)  

Accordingly, rather than permitting the Eisens to retry their 

damages claim, the court should reverse the order of injunctive 

relief and limit the judgment to the $39,000 in damages awarded by 

the trial court.  (Cassista v. Community Foods, Inc. (1993) 5 Cal.4th 

1050, 1066 [“Having thus received a full and fair opportunity to 

prove her case, [the plaintiff] is not entitled to a new trial”].)  
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IV. AT MINIMUM, THE JUDGMENT SHOULD BE 

REVERSED BASED ON TRIAL COURT ERROR IN 

EXCLUDING RELEVANT EVIDENCE AND DENYING 

DEFENDANTS LEAVE TO AMEND THEIR ANSWER.  

“ ‘One of the elements of a fair trial is the right to offer 

relevant and competent evidence on a material issue.’ ”  (Elkins v. 

Superior Court (2007) 41 Cal.4th 1337, 1357 (emphasis omitted), 

quoting 3 Witkin, Cal. Evidence (4th ed. 2000) Presentation at 

Trial, § 3, p. 28.)   

Here, the trial court deprived defendants of their right to a 

fair trial by refusing to admit and consider relevant testimony and 

exhibits concerning the Eisens’ own violations of the CC&R’s.  The 

evidence would have shown that, subsequent to its original 

construction, the Eisens’ property was modified to include: (a) a two-

story structure not approved under paragraph 1 of the CC&R’s;  (b) 

an illegal retaining wall exceeding three feet in violation of 

paragraphs 11 and 12 of the CC&R’s, which raised the grade of 

their property; and (c) a pitched roof that increased the height of 

their house.  (See 4 RT 902:3-910:3, 1019:4-1027:5.)  The evidence 

was relevant for three reasons.   

First, the evidence would have called into question the Eisens’ 

contention that the alterations to the Tavangarian residence 

detracted from or obstructed their view.  Specifically, the evidence 

would have shown that the illegal retaining wall raised the grade of 

the Eisens’ property from the middle of the home southward, 

meaning that the view allegedly obstructed from that portion of the 
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property would not even have existed and therefore could not have 

been part of any protected view when the Tavangarian house was 

originally built.  (4 RT 902:28-907:2.)11 

Second, the evidence was relevant to the defense theory that 

an action for breach of the CC&R’s is analogous to an action for 

breach of contract, and that plaintiffs must therefore establish 

compliance with the CC&R’s (or an excuse for noncompliance) as an 

element of their case.  (See Richman v. Hartley (2014) 224 

Cal.App.4th 1182, 1186 [breach of contract plaintiff must 

demonstrate performance of the contract or excuse for 

nonperformance]; Treo @ Kettner Homeowners Assn. v. Superior 

Court (2008) 166 Cal.App.4th 1055, 1066 [in the context of a dispute 

involving “relationships between owners,” the CC&R’s “can 

reasonably be ‘construed as a contract’ and provide a means for 

analyzing a controversy arising under the CC&R’s”].)  Here, the 

evidence would have shown that the Eisens’ property did not comply 

with the CC&R’s and that they therefore failed to meet their burden 

of proof.  (4 RT 902:15-19, 906:17-26, 909:23-28, 1025:6-11.) 

Third, the evidence was relevant to the defendants’ 

affirmative defense of in pari delicto, or unclean hands.  (See Uecker 

v. Zentil (2016) 244 Cal.App.4th 789, 792, fn. 1 [“ ‘ “when a 

participant in illegal, fraudulent, or inequitable conduct seeks to 

recover from another participant in that conduct, the parties are 
                                         
11  The court seemed to misunderstand the argument, erroneously 
believing that the view would be more obstructed now if the Eisens’ 
property had been lower; the point is that the views would not have 
existed at all if the property had not been raised.  (4 RT 902:28-
907:2.)   

4 RT 902:28-907:2.) 
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deemed in pari delicto, and the law will aid neither, but rather, will 

leave them where it finds them” ’ ”]; Kendall-Jackson Winery, Ltd. v. 

Superior Court (1999) 76 Cal.App.4th 970, 978 [unclean hands 

doctrine “demands that a plaintiff act fairly in the matter for which 

he seeks a remedy”].)  Specifically, the evidence would have shown 

that the Eisens’ own property violated the CC&R’s and that they 

therefore should be precluded from seeking equitable relief.  (4 RT 

908:20-27, 1025:12-14, 1028:23-38; see also 2 AA 398-400.)   

In excluding the evidence, the trial court did not find the 

evidence irrelevant to an in pari delicto defense.  Instead, the court 

ruled the defense was untimely.  (4 RT 909:14-23.)  The court was 

wrong for three reasons. 

First, in their answer to the second amended complaint filed 

in July 2014, defendants had timely asserted both in pari delicto 

and unclean hands along with other affirmative defenses.  (1 AA 

140-146.)  Although defendants later filed an amendment to that 

answer omitting these defenses (1 AA 150-155), they explained to 

the court that the amendment was intended to substitute specific 

verified responses in place of defendants’ general denial because the 

complaint had been verified and the Eisens had requested a verified 

answer (2 AA 420-429).  Because the omission of the affirmative 

defense portion in the amendment was at most inadvertent and not 

intended to withdraw those defenses (2 AA 429), the court should 

have deemed the answer to include those defenses.  (See Harris v. 

City of Santa Monica (2013) 56 Cal.4th 203, 240 (Harris) [“ ‘[n]o 

error or defect in a pleading is to be regarded unless it affects 

substantial rights’ ”].) 
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Second, to the extent an amended pleading was required to 

correct the inadvertent omission of defenses previously asserted, the 

court should have granted defendants leave to file one.  “[L]eave to 

amend a pleading should be liberally granted as long as there is no 

timeliness problem under a statute of limitations or prejudice to the 

opposing party.”  (Harris, supra, 56 Cal.4th at p. 240.)  Here, in 

early December 2015, just after learning for the first time that the 

Eisens were taking the position that no affirmative defenses had 

been asserted, defendants filed a motion asking the trial court 

either to confirm that their affirmative defenses were operative or 

grant leave to file an amended answer.  (2 AA 420-427.)  The Eisens 

opposed the motion, claiming they were prejudiced because they had 

no opportunity to conduct discovery.  (2 AA 456-457.)  But no 

prejudice existed because the Eisens were on notice as of July 2014 

that defendants intended to assert the defenses, yet still failed to 

conduct any discovery regarding them.  (4 AA 426.)  Moreover, the 

Eisens owned the property in question and therefore had access to 

all the relevant evidence.  (4 RT 908:25-27.)   

Finally, the court’s rationale for denying leave to amend made 

no sense.  The court initially ruled that defendants could assert 

waiver and estoppel but refused leave to assert in the pari delicto 

defense “without prejudice.”  (2 AA 479, 528.)  The court reasoned 

that the in pari delicto defense concerned the retaining wall and the 

court wished to observe whether it was reasonable for defendants 

not to notice the height of the wall at the time of a September 2015 

mediation.  (2 AA 528.)  The significance of that mediation date is 

obscure.  Moreover, whether the height could be noticed at the 
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September 2015 mediation made no difference because the issue 

was clearly surfaced just a few weeks later when defendants filed 

their December 2015 motion requesting leave to file an amended 

complaint.  (2 AA 420-427.)  Nothing occurred during that short 

interval to justify denial of leave to amend, particularly where the 

relevant evidence concerned the Eisens’ own property.  In other 

words, the Eisens cannot claim any prejudice from not being able to 

conduct discovery during that short period, particularly when their 

own claims regarding the Tavangarian violations expanded 

dramatically in the months before trial.   

For all these reasons, had the excluded evidence been 

admitted and considered, there is a reasonable chance the court 

would have denied the Eisens relief.  (College Hospital Inc. v. 

Superior Court (1994) 8 Cal.4th 704, 715 [prejudice is established if 

it is reasonably probable the error affected the result and 

“ ‘probability’ in this context does not mean more likely than not, 

but merely a reasonable chance, more than an abstract possibility”].)  

Accordingly, the court’s error warrants a retrial.  

CONCLUSION 

For the reasons stated in part I, the court should reverse the 

$39,000 in damages and injunctive relief requiring alterations to 

the residence with directions to enter judgment for defendants.   

For the reasons stated in parts II and III, the court should, at 

minimum, reverse the judgment other than as to air conditioning 

with directions to enter judgment for defendants based on waiver or 

427.) Nothing occurred during that short 

n property 
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estoppel, or hold that injunctive relief is not appropriate and limit

the judgment to the $39,000 in damages.

At the very least, for the reasons stated in parts I.B. and IV,

the court should reverse the judgment for retrial based on the trial

court’s misinterpretation of the CC&R’s and/or the court’s erroneous

exclusion of evidence and denial of leave to amend the answer.

Finally, if the judgment is reversed in its entirety, the award

of costs must also be reversed. (Evans v. California Trailer Court,

Inc. (1994) 28 Cal.App.4th 540, 557 [“orders must fall with the

judgment upon which they rest”].)
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estoppel, or hold that injunctive relief is not appropriate and limit 

the judgment to the $39,000 in damages. 

At the very least, for the reasons stated in parts LB. and IV, 

the court should reverse the judgment for retrial based on the trial 

court's misinterpretation of the CC&R's and/or the court's erroneous 

exclusion of evidence and denial of leave to amend the answer. 

Finally, if the judgment is reversed in its entirety, the award 

of costs must also be reversed. (Evans v. California Trailer Court, 

Inc. (1994) 28 Cal.App.4th 540, 557 ["orders must fall with the 

judgment upon which they rest"].) 
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